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191 Filed Nov 22 1943 Charles E. Stewart, Clerk 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 
OLD CHARTER DISTILLERY CO., INC., 
of 100 West 10th Street, 
Wilmington, Delaware, 

Plaintiff, 


—vs— 

CONWAY P. COE, residing at 
U. S. Patent Office, 

Washington, D. C., 
as Commissioner of Patents, and 
CONTINENTAL DISTILLING CORPORATION, 
of 1600 Delaware Avenue, 

Wilmington, Delaware, 

Defendants. 


22155 


Complaint 

For Injunction to Prevent Cancellation of 
T. M. Reg. #321,823 

The plaintiff alleges and represents as follows: 

1. Since prior to June 4, 1937, plaintiff always has been 
and it now is a corporation organized and existing under 
the laws of Delaware. 

2. The defendant, Conway P. Coe, is the Commissioner 
of Patents of the United States of America, and he is 
sued herein because of certain acts and things threatened 
to be undertaken and done by him, by virtue of the powers 
of his office, and in the course of the alleged performance 
of his duties as Commissioner of Patents. Said defend¬ 
ant, Conway P. Coe, is a resident and inhabitant of the 

District of Columbia. 

192 3. The defendant, Continental Distilling Corpo¬ 

ration, is a corporation organized and existing under 
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the laws of Delaware. Said defendant, Continental Dis¬ 
tilling Corporation, now is, and it always has been an 
inhabitant and a resident of the District of Delaware. 

4. This Conrt has jurisdiction over this action, under 
the provisions of the Trade Mark Act of February 20, 
1905, as amended, under U. S. Code, Title 35, Sec. 63, 
and under U. S. Code, Title 35, Sec. 72a. 

5. On February 19, 1935, Certificate of Trade Mark 
Registration No. 321,823 was duly and legally ^Issued by 
the United States Patent Office for the trade mark 4 4 Old 
Charter” for whiskey, to Bernheim Distilling Company, a 
corporation organized under the laws of the State of 
Kentucky. On or about March 19, 1937, said jBernheim 
Distilling Company duly and legally assigned said regis¬ 
tration and trade mark and the good-will and business 
thereof, to Bernheim Distilling Company, a corporation 
organized under the laws of the State of Delaware, by a 
written instrument which was duly executed for' good and 
valuable consideration. Said assignment was duly recorded 
on March 26, 1937 in the United States Patent Office, in 
Liber D 170, page 637. On or about June 4,1937 said Bem- 
heim Distilling Company, the aforesaid Delaware corpora¬ 
tion, duly and legally assigned to plaintiff, thej aforesaid 
registration and trade mark and good-will and business, 
by a written instrument which was duly executed for 

good and valuable consideration, and which was duly 
193 recorded in the United States Patent Office on July 

20, 1937 in Liber N 171, page 242. Since on or 
about June 4, 1937, plaintiff always has been dnd it now 
is, the sole and exclusive owner of said trade mark 
44 Old Charter”, of said Certificate No. 321,8^3 and the 
good-will and business of said trade mark and connected 
therewith, in and throughout the United States o!f America. 

6. On March 13,1934, Certificate of Trade Mark Regis¬ 
tration No. 311,038 was issued to the defendant, Conti¬ 
nental Distilling Corporation, for the trade mark 4 4 Charter 
Oak” for whiskey. Said certificate No. 311,038 [was issued 
contrary to law, because said defendant is not and it never 
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nas been, the owner of said trade mark “Charter Oak”. 
Subsequent to July 20, 1937, the defendant, Continental 
Distilling Corporation, filed a petition in the U. S. Patent 
Office to cancel Certificate of Trade Mark Registration No. 
321,S23 for “Old Charter”, on the ground that “Old 
Charter” was deceptively similar to “Charter Oak” and 
that said defendant. Continental Distilling Corporation, 
had priority of use and ownership of “Charter Oak”. In 
said cancellation proceeding, the only evidence which said 
Continental Distilling Corporation offered as to its said 
alleged priority of use and ownership, was its said Certifi¬ 
cate No. 311,038, for “Charter Oak”. 

The plaintiff herein, as the record owner of said Certifi¬ 
cate No. 321,823 for “Old Charter”, duly opposed said 
petition for cancellation. 

7. On September 14, 1942, a decision was rendered by 
the Acting Examiner of Interferences, sustaining said peti¬ 
tion for cancellation. Plaintiff duly took an ap- 

194 peal from said decision. On July 16,1943, the First 
Assistant Commissioner of Patents rendered a decision, 
affirming said decision of the Acting Examiner of Inter¬ 
ferences. 

8. The plaintiff herein has taken no appeal unto the 
U. S. Court of Customers and Patent Appeals from said 
decision of the First Assistant Commissioner of Patents. 
Said Certificate No. 321,823 has not yet been cancelled. 

9. For more than forty years prior to the first claimed 
use of “Charter Oak” by said Continental Distilling Cor¬ 
poration, the plaintiff and its predecessors in title to the 
aforesaid trade mark “Old Charter” for whiskey and in 
and to the business and good-will of said trade mark, used 
said trade mark “Old Charter” in and throughout the 
United States of America, where the sale of whiskey was 
legal Said use has been uninterrupted, so that during said 
period of prior use for more than forty years, said “Old 
Charter” whiskey put out by plaintiff and its said prede¬ 
cessors, has always been sold and offered for sale in and 
throughout the United States of America, where the sale 
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of whiskey was legal. The whiskey sold by plaintiff and 
its said predecessors with the nse of said tradje mark 
“Old Charter”, during said period of prior use of more 
than forty years, has been designated and identified to the 
purchasing public by means of labels upon which “Old 
Charter” was printed, and said labels were affixed to 
bottles filled with said whiskey, and said bottles were 
sold and transported in interstate commerce in the! United 
States of America. During said period of priori use of 
more than forty years, the trade mark “Old Charter” 
was also marked on barrels of whiskey which were 
sold by plaintiff or its said predecessors, in 
195 said interstate commerce. Even during thd period 
of National Prohibition, the respective predecessor 
or predecessors of plaintiff produced and labeled dnd sold 
“Old Charter” whiskey and sold the same as above stated, 
under permits which were duly issued by the Government 
of the United States of America. By reason of such long 
and continuous use of “Old Charter” and by reason of 
the extensive sales and advertising of “Old Charter” 
whiskey by plaintiff and its said predecessors, said trade 
mark “Old Charter”, for more than forty years has iden- 
itfied the whiskey of plaintiff or of its predecessors, to 
the trade and purchasing public in and throughout the 
United States of America. During said period of more 
than forty years, plaintiff and its predecessors have had 
the exclusive or substantially exclusive use of “Old Char¬ 
ter”, or of a trade mark which included “Charter”^ in and 
throughout the United States of America. 

10. The value of said trade mark “Old Charter” and 
of the good-will thereof, exceeds the sum of $p,000.00. 
The matter in controversy herein, namely, the right of 
the plaintiff to prevent the cancellation of the aforesaid 
Certificate of Registration No. 321,823, exceeds the sum or 
value of $3,000.00 exclusive of interests and costs. 

11. Said Certificate No. 311,038 for “Charter Oak” is 
null and void. At the time that said Continental Distilling 
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Corporation bgan its alleged use of “Charter Oak” on 
November 17, 1933, there was on sale in the United States 
of America, whiskey labelled “Old Charter”, and which 
had been legally thus labeled and sold by a respective 
predecessor of plaintiff or by respective predecessors of 
plaintiff. The whiskey thus labeled as “Old Char- 
196 ter” by said respective predecessor or by said 
respective predecessors, was 'continuously and 
actively sold and on sale in the United States of America, 
at least until June, 1937. Said Continental Distilling 
Corporation never has been, and it now is not, the owner 
of the trade mark “Charter Oak” for whiskey, and it 
never has had the right to use “Charter Oak” as a trade 
mark for whiskey. If Continental Distilling Corporation 
ever did use “Charter Oak” as a trade mark for whiskey, 
such use has been too short and inconsiderable to make 
any impression upon the trade and public in the United 
States of America, and any such use of “Charter Oak” 
by said Continental Distilling Corporation was subsequent 
to the use by plaintiff and its predecessors of “Old Char¬ 
ter”. Prior to filing said petition for cancellation, Conti¬ 
nental Distilling Corporation abandoned its use of “Char¬ 
ter Oak” for whiskey, and it has never had the right to 
file or to prosecute its aforesaid petition for cancellation. 

12. Plaintiff has a vested and exclusive property right 
and interest in said trade mark “Old Charter” and in the 
continued maintenance of the record in the United States 
Patent Office of its said Certificate of Registration No. 
321,823. The cancellation of said Registration No. 321,823 
by the Commissioner of Patents will greatly impede and 
embarrass the plaintiff in the continuance of its business 
of manufacturing and selling whiskey in the United States 
of America, with the use of its trade mark “Old Charter”. 
The defendant, Continental Distilling Corporation, has no 
interest in said trade mark “Old Charter”, and it never 
had any such interest, and it cannot be damaged by the 


continued registration of “Old Charter” in the aforesaid 
Certificate of Registration No. 321,823. 

197 13. The defendant, Conway P. Coe, acting as 
Commissioner of Patents, threatens to cancel the 

aforesaid Certificate of Registration No. 321,823, and he 
will cancel said certificate unless restrained by this Court, 
to the great and irrevocable injury of plaintiff, for which 
it has no remedy at law. 

Plaintiff therefore prays for the following relief p 

A. That an injunction, both permament and temporary, 
be granted against the defendant, Conway P. Coe, both in¬ 
dividually and as Commissioner of Patents of the United 
States of America, enjoining him from cancelling from the 
records of the United States Patent Office, the afpresaid 
Certificate of Registration No. 321,823. 

B. That judgment be granted in favor of the plaintiff, 
adjudging that said Certificate of Registration No. 321,823 
is good and valid in law, and that plaintiff is the sole and 
exclusive owner of said Certificate, of the trade mark “Old 
Charter” set forth therein, and of the good will aid busi¬ 
ness thereof and connected therewith, in and throughout 
the United States of America. 

C. That a writ be issued under U. S. Code, Title 

198 35, Sec. 72a, against the defendant, Continental Dis¬ 
tilling Corporation, and that such other and further 

relief be granted as may be deemed proper. 

OLD CHARTER DISTILLERY CO^ INC. 

By Herbert J. Jacobi 
Attorney 

Herbert J. Jacobi 
966 National Press Bldg. 
Washington, D. Cl 


Asher Blum 
Of Counsel 
10 E. 40th Ct. 
N. Y. C. 
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199 Filed Jan. 15 1944 Charles E. Stewart, Clerk 

Motion to Quash 

Now comes Continental Distilling Corporation, by its 
attorney, appearing specially and only for the purpose of 
this Motion, and moves to quash the attempted service of 
summons upon it on December 28, 1943, at Wilmington, 
Delaware, by the U. S. Marshal of the District of Delaware. 

The ground of this motion is that Section 72-a of Title 
35 of the U. S. Code is inapplicable to this case and that 
therefore this Court has no extra-territorial jurisdiction 
over Continental Distilling Corporation, which is a Dela¬ 
ware corporation not resident in and not doing business 
within the District of Columbia and not served with process 
within the District of Columbia. 

Leonard L. Kalish 

707 McLachlen Building, Washington, D. C. 
attorney for 

Continental Distilling Corporation 
appearing specially and only for the purpose 
of this Motion. 

Acknowledgment of Service 

The undersigned, attorney for plaintiff, hereby acknow¬ 
ledges that on the 15th day of January, 1944, a copy of the 
foregoing Motion was duly served upon him. 

Herbert J. Jacobi 

attorney for plaintiff 
966 Nat. Press Bldg. 

Wash., D. C. 

• • • • 

200 Filed Feb 16 1944 Charles E. Stewart, Clerk 

Motion to Dismiss Complaint and to Suspend 
Filing of Commissioner’s Answer 

Now comes Continental Distilling Corporation, by its 
attorney, and appearing specially and only for the pur- 
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poses of this Motion, and without waiving any of its objec¬ 
tions or rights under and by virtue of the Motion to Quash 
heretofore filed by it on January 15, 1944, and in reliance 
upon this Court’s decision dated June 25, 1943 in Thorne, 
'Neale & Co., Inc. vs. Coe, Commissioner of Patents, and 
William Roy Carney (No. 19740) 60 USPQ 124, moves to 
dismiss the Complaint on the following grounds:— j 

Ground 1: 

I 

This Court does not have jurisdiction under Section 72-a 
of Title 35 of the United States Code 

a) because the Commissioner of Patents is not an 

“adverse party” within the meaning of said sec¬ 
tion, and 

b) because the Complaint seeks relief other than that 

authorized by R. S. 4915 (35 U. S. C. 63) 

and 

Continental Distilling Corporation (which is a Delaware 
corporation and which is not doing business within 
201 the District of Columbia and which was not served 
with summons within the District of Columbia), 

and 

Continental Distilling Corporation (which was granted 
an award of priority by the Commissioner of Patents in an 
inter partes cancellation proceeding in the Patent Office) is 
an indispensable party to an action brought under Section 
4915 of the Revised Statutes (35 USC Sec. 63) or th6 Trade 
Mark Act of February 20, 1905, and the present bill must, 
therefore, be dismissed because of the absence of an indis¬ 
pensable party. 

Ground 2: 

On January" 7,1944, plaintiff instituted a suit against the 
defendant, Continental Distilling Corporation, in the 
United States District Court, for the District of Delaware 
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^ Civil Action No. 359) in which district the defendant, Con¬ 
tinental Distilling Corporation, is resident and under the 
laws of which state it is incorporated, and in its Complaint 
filed in said Delaware suit, plaintiff seeks an adjudication 
of the entire controversy between the parties, as to plain¬ 
tiff’s Registration No. 321,S23, including all of the relief 
herein sought Attached hereto, as Continental Distilling 
Corporation’s Exhibit 1, is a copy of the Complaint filed 
by plaintiff in the aforesaid suit in the United States Dis¬ 
trict Court for the District of Delaware. 

Ground 3: 

This Court lacks jurisdiction over the subject matter be¬ 
cause Section 4915 of the Revised Statutes (35 USC 63) is 
not applicable to a suit brought by a patentee and there¬ 
fore is not applicable to a suit brought by a trade-mark 
registrant 

Ground 4: 

This Court lacks jurisdiction over the subject matter be¬ 
cause Section 4915 of the Revised Statutes (35 USC 63) 
is not applicable to trade-mark cases, and Section 9 of the 
Trade-Mark Act of 1905 (15 USC 89) does not make Sec¬ 
tion 4915 of the Revised Statutes (35 USC 63) applicable to 
trade-mark cases. 

202 Now comes Continental Distilling Corporation and 
further moves that the Court suspend the filing of 
the Answer by defendant Conway P. Coe, Commissioner of 
Patents, pending the determination of the foregoing Mo¬ 
tion to Dismiss;—insofar as such Answer may obscure or 
render indeterminable the important question of law pre¬ 
sented by the foregoing Motion. 

Leonard L. Kalish 
Leonard L. Kalish 

707 McLachlen Bldg., Washington, D. C. 
attorney for 

Continental Distilling Corporation 
appearing specially and only for the purposes 
of this motion 


i 
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203 Filed Jan 4 1945 Charles E. Stewart, Clerk 

Order 

I 

The defendant, Continental Distilling Corporation, hav¬ 
ing moved to quash the service of the process of this Court 
upon it, and having also moved to dismiss the coihplaint 
herein, and counsel for plaintiff and for the defendauts hav¬ 
ing been duly heard on said motions on November 6, 1944, 
Now then, it is ORDERED as follows: 

1) Said motions and each of them are herewith denied. 

2) The defendants shall file their answers to the com¬ 
plaint herein within twenty (20) days after the entry of 
this Order, unless said time is extended by stipulation or 
by Order of the Court. 

Dated: January 4,1945 

Daniel W. 0 ’Donoghue 

TJ. S. District Judge 

Approved as to Form 
W. W. Cochran 

Attorney for Conway P. Coe, Commissioner of Parents 

• * • • 

I 

I 

204 Filed Jan 22 1945 Charles E. Stewart, Clerk 

Answer to Complaint 

To the Honorable the Justices of the District Court of the 
— . | 

United States for the District of Columbia. 

1. The defendant, Conway P. Coe, Commissioner of 
Patents, admits the allegations of paragraph 1 of [the com¬ 
plaint. 

2. He admits the allegation of paragraph 2 as to his of¬ 
ficial position but states that while his official residence is 
in the District of Columbia he is a legal resideijt of the 
state of Maryland. 

3. He admits the allegations of paragraph 3. i 












12 


4.5. He denies the allegations of paragraph 4 and 5. 

6. He denies the allegation that Registration No. 311,038 
was issued contrary to law. He admits the remaining al¬ 
legations of paragraph 6, 

205 7.8. He admits the allegations of paragraphs 7 

and 8. 

9. He denies that the plaintiff is the owner of the mark 
referred to in paragraph 9 of the complaint and, accord¬ 
ingly, denies that the plaintiff had any predecessor in title 
to this mark. As to the remaining allegations of paragraph 
9 he is without information sufficient to enable him to form 
an opinion. 

10. He is without information sufficient to enable him to 
form an opinion as to the correctness of the allegations of 
paragraph 10. 

11.12. He denies the allegations of paragraphs 11 and 12. 

13. He admits that since it was held in the cancellation 
proceedings in the Patent Office mentioned in paragraph 6, 
that registration No. 321,823 should be cancelled, it will be 
his duty under section 13 of the Trade-Mark Act of Feb¬ 
ruary 20, 1905 (U.S.C., title 15, sec. 96) to cancel said 
registration unless it shall be held in this proceeding that 
such action should not be taken. 

Respectfully submitted, 

W. W. Cochran 

Solicitor, U. S. Patent Office, 
Attorney for Defendant, Coe. 

E. L. Reynolds, 

Of Counsel 
January 20,1945 

I hereby certify that a copy of this Answer was mailed 
today, January 20, 1945, to the attorney for plaintiff, Mr. 
Herbert J. Jacobi, 966 National Press Bldg., Washington, 
D. C., and to attorney for the other defendant, Mr. Ralph 
Kalish, Land Title Bldg., Philadelphia 10, Pa. 

W. W. Cochran 
Solicitor 



206 Filed Feb 12 1945 Charles E. Stewart, Clerk 

I 

ANSWER 

of Continental Distilling Corporation 

| 

First Defense 

This Court lacks jurisdiction over the defendant, Con¬ 
tinental Distilling Corporation, and the service of thje sum¬ 
mons of this Court upon defendant, Continental Distilling 
Corporation, at Wilmington, Delaware, by the United 
States Marshal of the District of Delaware, was and is 
invalid and void and of no effect because Section 72-a of 
Title 35 of the United States Code is inapplicable to this 
case and this Court has no extra territorial jurisdiction 
over defendant, Continental Distilling Corporation^ which 
is a Delaware corporation not a resident in and nqt doing 
business within and not found within the District of Colum¬ 
bia, and which has not been served with process within the 
District of Columbia, and defendant hereby repeats its Mo¬ 
tion (filed January 15, 1944) to quash the service of sum¬ 
mons upon it on December 28, 1943, at Wilmington, Dela¬ 
ware, by the United States Marshal of the District 6f Dela¬ 
ware. 

i 

207 Second Defense 

Without waiving the defense to the Complaint as 
stated under the heading of 4 *First Defense”, and as set 
forth in defendant’s Motion to Quash filed January 15,1944, 
and without voluntarily subjecting itself to this Court’s jur¬ 
isdiction, this defendant, by way of further answer to the 
Complaint, states that this Court lacks jurisdiction over 
the subject-matter of the Complaint because neither the 
Trade-Mark Act of February 20, 1905, nor any otjher Fed¬ 
eral Statute, gives this Court (or any District Coijirt of the 
United States) jurisdiction over the subject-matter pre¬ 
sented by the Complaint, and defendant hereby repeats 


14 


(and makes a part hereof, by reference) its Motion to Dis¬ 
miss Complaint both as to it and as to the Commissioner 
of Patents, which Motion was filed by this defendant on 
February 16,1944. 


Third Defense 

Without waiving either of the defenses to the Complaint 
as stated under the heading “First Defense” or under the 
heading “Second Defense”, hereinabove, defendant, fur¬ 
ther answering the Complaint, alleges that plaintiff is not 
the real party in interest, and for that reason, cannot main¬ 
tain this Action, and moves to dismiss the Complaint for 
non-joinder of parties. 

Fourth Defense 

Without waiving any of the defenses to the Complaint as 
stated under the headings of “First Defense”, “Second 
Defense” and “Third Defense”, hereinabove, defendant, 
by way of answer to the Complaint, states as follows : 

1. Answering paragraph 1 of the Complaint, defendant 
admits that plaintiff is a Delaware corporation, in existence 
since some time prior to June 4, 1937, but in further answer 
to this part of the Complaint, defendant alleges that 
20S plaintiff was incorporated on November 24, 1933 
under the laws of the State of Delaware as the 
“Henry Clic & Company” and that on May 25, 1937 it 
changed its name, by amendment filed in the Office of the 
Secretary of State of Delaware, to “Old Charter Distillery 
Co., Inc.” 

2-a) Answering paragraph 2 of the Complaint, defend¬ 
ant admits that Conway P. Coe is the Commissioner of Pat¬ 
ents of the United States of America and that he is a resi¬ 
dent and an inhabitant of the District of Columbia, but de¬ 
nies that said defendant, Conway P. Coe, has committed 
any acts or threatened to commit or undertake any acts or 
things as alleged by the Complaint. 
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2-b) Further answering paragraph 2 of the Complaint, 
this defendant alleges, on information and belief, that, in 
the performance of his duties as Commissioner of Patents, 
it is not the practice of the defendant, Conway Pj Coe, or 
of the Patent Office of which he is the head, to cajncel any 
trade-mark registration during the pendency of any action 
under R. S. 4915 (USC Title 35, Section 63) seeking to re¬ 
strain such cancellation, and that it is his practice and the 
practice of the Patent Office to consider himself dnd itself 
bound by the final decision of any District Court of the 
United States in any action under R S. 4915, and to carry 
such final decision into effect, without the need foj: any in¬ 
junction of such Court. 

3) Defendant admits the allegations of paragraph 3 of 
the Complaint. 

4) Defendant denies the allegations of paragraph 4 of 
the Complaint and denies that this Court has jurisdiction 
over this Action under the provisions of the Tra|de-Mark 
Act of February 20, 1905 and denies that Section 63 of 

Title 35 of the United States Code constitutes any 
209 amendment to or has any application to o^ in any 
way extends the Trade-Mark Act of February 20, 
1905, and defendant further says that neither the Trade- 
Mark Act of February 20, 1905 nor Section 63 of Title 35 
of the United States Code, either separately or together, 
nor any other Federal Statute, gives this Court, or any 
District Court of the United States, jurisdiction jover the 
subject matter or controversy presented by the Complaint, 
and defendant further says that neither Sectiod 72-a of 
Title 35 of the U. S. Code, nor any other Federal Statute 
gives this Court venue-jurisdiction over this defendant. 

5) Answering paragraph 5 of the Complaint, 

5-a) defendant denies that Trademark Registration No. 
321,823 was duly or legally issued to Bernheim Instilling 
Company, a Kentucky corporation, on February 19, 1937, 
by the United States Patent Office, for the trademark “Old 
Charter”, for whiskey, and 
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5-b) defendant denies that on or about March 19, 1937 
the Bemheim Distilling Corporation, a Kentucky corpora¬ 
tion, duly or legally assigned trademark Registration No. 
32l,S23 or the trademark “Old Charter” or the good-will or 
business thereof, to Bemheim Distilling Corporation, a 
Delaware corporation, and denies that there was any such 
effective or valid assignment by any written instrument 
duly executed for good or valuable consideration; — de¬ 
fendant admitting that a writing, purporting to be an as¬ 
signment, was recorded on March 26, 1937, in the United 
States Patent Office, in Liber D-170, page 637, but defend¬ 
ant denies that said ■writing was or is an effective or valid 
assignment or that it was duly recorded or that it conveyed 
any rights in or with respect to said Registration No. 321,- 
S23 or the trademark “Old Charter” or that it conveyed 
any good-will or business of said trademark, and 
210 5-c) defendant denies that on or about June 4, 

1937 Bemheim Distilling Company, a Delaware cor¬ 
poration, duly or legally assigned to plaintiff, Trademark 
Registration No. 321,823 or the trademark “Old Charter” 
or the good-will or business thereof, and denies that there 
was any such effective or valid assignment by any written 
instrument duly executed for good or valuable considera¬ 
tion; — defendant admitting that a writing, purporting to 
be an assignment, was recorded on July 20, 1937, in the 
United States Patent Office, in Liber N-171, page 242, but 
defendant denies that said writing was or is an effective or 
valid assignment or that it was duly recorded or that it con¬ 
veyed any rights in or with respect to said Registration No. 
321,823 or trademark “Old Charter” or that it conveyed 
any good-will or business of said trademark, and 
5-d) defendant denies that since on or about June 4, 
1937, plaintiff has always been or that it now is, or that it 
ever was, the sole or exclusive owner of the trademark “Old 
Charter” or of said Certificate No. 321,823 or of the good¬ 
will or business of said trademark or connected therewith, 
in or throughout the United States of America. 
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6) Answering paragraph 6 of the Complaint, 

6-a) defendant admits that Certificate of Trademark 
Registration No. 311,038 was issued to defendant on March 
13, 1934, for the trademark “Charter Oak”, for whiskey, 
and j 

6-b) defendant denies that said Certificate No. 311,038 
was issued contrary to law, and 
6-c) defendant denies that it is not or that it was never 
the owner of the trademark “Charter Oak” and 
6-d) defendant admits that subsequent to July 20, 1937, 
and particularly on February 14,1939, it filed a petition in 
the United States Patent Office to cancel certificate of 
Trademark Registration No. 321,823 for “Old Char- 
211 ter”, on the ground that “Old Charter” was decep¬ 
tively similar to “Charter Oak” and that defendant 
had priority of use and ownership of “Charter OsLk”, and 
6-e) defendant alleges that upon its said Petition for 
Cancellation filed on February 14, 1939, Cancellation No. 
3663 was instituted in the United States Patent Office, and 
6-f) defendant denies that the only evidence oifered by 
defendant in said Cancellation Proceeding (Cancellation 
No. 3663) as to its priority of use and ownership, was its 
Certificate No. 311, for i ‘ Charter Oak’ ’, and 
6-g) defendant denies that plaintiff is the record owner 
of said Certificate No. 321,823 for “Old Charter” and de¬ 
nies that plaintiff duly opposed said petition for cancella¬ 
tion (Cancellation No. 3663), and 
6-h) further answering paragraph 5 of the Complaint, 
defendant says that prior to the filing of defendants afore¬ 
said Petition for Cancellation (Cancellation No. 3663), 
namely, on October 4, 1938, plaintiff filed a Petition for 
Cancellation, to wit, Cancellation No. 3436, in tl^e United 
States Patent Office, against defendant’s senior Registra¬ 
tion No. 311,038 on the trademark “Charter Oak”| and that 
after defendant filed its Answer on November 18^ 1938, in 
said Cancellation 3436, denying all essential allegations of 
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plaintiff’s petition, and after plaintiff took testimony in 
said Cancellation 3436, plaintiff on July 11, 1939 filed a 
“Withdrawal of Petition for Cancellation” in said Can¬ 
cellation No. 3436, and on July 19, 1939 the Examiner en¬ 
tered an Order in said Cancellation No. 3436, dismissing 
the Petition for Cancellation without prejudice, over de¬ 
fendant’s opposition to such dismissal. 

7) Defendant admits the allegations of paragraph 7 of 
the Complaint. 

212 S~a) Defendant admits the allegations of para¬ 
graph 8 of the Complaint 

S-b) Further answering paragraph 8 of the Complaint, 
defendant avers that said Certificate 321,823 should have 
been cancelled directly upon plaintiff’s failure to take a 
timely appeal to the United States Court of Customs and 
Patent Appeals under Section 9 of the Trade-Mark Art of 
February 20, 1905 (15 USC 89) from the decision of the 
Commissioner of Patents dated July 16,1943. 

9) Defendant denies each of the allegations contained in 
paragraph 9 of the Complaint. 

10) Defendant denies each of the allegations contained 
in paragraph 10 of the Complaint. 

11) Answering paragraph 11 of the Complaint, 

11-a) defendant denies that Certificate No. 311,038 for 
“Charter Oak” is null or void, and 

11-b) defendant denies that at the time it began to use 
“Charter Oak” on November 17, 1933 there was on sale in 
the United States of America, whiskey legally labeled 
“Old Charter” and sold by a respective predecessor or by 
respective predecessors of plaintiff, and 

11-c) defendant denies that whiskey labeled “Old Char¬ 
ter” by a respective predecessor or by respective prede¬ 
cessors of plaintiff was continuously and actively sold and 
on sale in the United States of America at least until June, 
1937, and 

11-d) defendant denies that it never has been and that 
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it is not now the owner of trademark 44 Charter Oakf’ for 
whiskey, and 

11-e) defendant denies that it never had had the right 
to use “Charter Oak” as a trademark for whiskey^ and 

11-f) defendant denies that its use of “Charter Oak’’ as 
a trademark for whiskey has been too short dr in- 
213 considerable to make any impression upon the trade 
and public in the United States of America, ar^d 

11-g) defendant denies that its use of “Charter bak” 
was subsequent to the use by plaintiff and its predecessors 
of 4 4 Old Charter ’ ’, and 

11-h) defendant denies that prior to its Petition for 
Cancellation, No. 3663 it abandoned its use of “Charter 
Oak” for whiskey, and 

11-i) defendant denies that it never had the right file 
or to prosecute its aforesaid Petition for Cancellation 
(Cancellation No. 3663). 

12) Defendant denies each of the allegations contained 
in paragraph 12 of the Complaint. 

13-a) Answering paragraph 13 of the Complaint, de¬ 
fendant denies that the defendant, Conway P. Coe, acting 
as Commissioner of Patents, threatens to cancel the afore¬ 
said Certificate of Registration No. 321,823 or that l|e will 
cancel said Certificate unless restrained by this Couft and 
denies that plaintiff will suffer any great or irrevocable in¬ 
jury, and denies that plaintiff has no remedy at law. 

13-b) Further answering paragraph 13 of the Com¬ 
plaint, this defendant alleges that it is the practice of the 
defendant, Conway P. Coe, acting as Commissioner of Pat¬ 
ents, and that it is the practice of the Patent Office to re¬ 
spect any proceeding in a District Court of the jjnited 
States instituted by the losing party in a Patent Offiep Can¬ 
cellation proceeding and not to alter or disturb the status 
quo of the registration involved until a final determikiation 
of such action in the United States District Court afid then 


i 


20 


to abide by such decision. 

214 Wherefore, this defendant prays that the Com¬ 
plaint be dismissed, in its entirety, with costs. 

CONTINENTAL DISTILLING CORPORATION 
by Albert H. Kirchner 

its attorney, appearing specially 
707 McLachlen Building 
Washington, D. C. 

Acknowledgment of Service 

The undersigned, attorney for plaintiff, hereby acknowl¬ 
edge that on the 12th day of February, 1945, a copy of the 
foregoing answer was duly served upon him. 

Herbert J. Jacobi 
Attorney for plaintiff 
966 National Press Bldg., 
Washington, D. C. 

The undersigned, attorney for defendant Conway P. Coe, 
Commissioner of Patents, hereby acknowledges that on this 
12th day of February, 1945, a copy of the foregoing answer 
was duly served upon him. 

W. W. Cochran 
Attorney for Conway P. Coe, 
U. S. Patent Office, 
Washington, D. C. 

• • • • 

215 Filed Jun 25 1945 Charles E. Stewart, Clerk 

MOTION of defendant Continental Distilling Cor¬ 
poration to Limit Issues (“a”) 

and alternative Motions (“b” or “c”) to the same end 
Now comes Continental Distilling Corporation and moves 
a) that plaintiff be limited to the issue of plaintiff’s 
claim of title by assignment of the trademark rights and of 
the good-will and business of Wright & Taylor in and with 
respect to “Old Charter” (this issue is tendered by para¬ 
graph 9 of the Complaint), and (“b” or “c”) 
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b) that all such parts or allegations * of the Complaint 
which tend to attack or impugn the validity of this defend¬ 
ant’s senior trade-mark registration No. 311,038, oij defend¬ 
ant’s ownership of the trade-mark “Charter Oak” covered 
thereby, be stricken, or, in the alternative, 

c) that this defendant be granted leave to amend its 
Answer in respect to the aforesaid parts or allegations of 
the Complaint (referred to in part “b” above), so as to 
deny the relevancy of these allegations of the Com¬ 
plaint. 

216 The parts or allegations of the Complaint referred 
to in the foregoing parts “b” and “c” of the fore¬ 
going Motion, are the following:— 

1) That part in lines 4 to 7 inclusive of paragraph 6 of 
the Complaint which reads: 

“Said certificate No. 311,038 was issued contrary to law, 
because said defendant is not and it never has been, the 
owner of said trademark “Charter Oak”. 

2) The entire paragraph 11 of the Complaint. 

3) That part in the last five lines of paragraph 12 of 
the Complaint which reads: 

“The defendant, Continental Distilling Corporation, has 
no interest in said trade mark “Old Charter, and it never 
had any such interest, and it cannot be damaged by the con¬ 
tinued registration of “Old Charter” in the aforesaid Cer¬ 
tificate of Registration No. 321,823.” 

In support of the foregoing Motions there is filed here¬ 
with 

Affidavit of Leonard L. Kalish and Exhibits 1 and 2 at¬ 
tached thereto, 

1 I 

Memorandum of Points and Authorities, and 
Brief. 

Leonard L. Kalish 
Albert H. Kirchner 
attorneys for 
Continental Distilling 
Corporation 

• particularly identified hereinafter 
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Acknowledgement of Service 

The undersigned acknowledges the service of a copy of 
the foregoing paper: 

This 25 day of June, 1945 Herbert J. Jacobi 
This 25th day of June, attorney for plaintiff 

1945 W. W. Cochran 

Solicitor for the Commissioner 

• • • • 

218 Filed Dec 7 1945 Charles E. Stewart, Clerk 

MEMORANDUM OPINION 
Motion denied. 

The Court has jurisdiction and the present proceedings 
contemplate a trial de novo. Both these points are settled 
law and no longer arguable. 

Parties are at issue and this case, which has been pending 
since November 22, 1943, should be calendared for trial. 

Matthew F. McGuire 

Justice 

December 7,1945 

• • • • 

219-A Filed Oct 7 1947 Harry M. Hull, Clerk 

Defendant Continental’s Amendment 
To Its Answer 

14) Without waiving any of the defenses heretofore 
pleaded, further answering, defendant alleges that, in so 
far as plaintiff attacks the validity of defendants registra¬ 
tion No. 311038, plaintiff has been guilty of laches, and, 
therefore, plaintiff is estopped from attacking the validity 
of defendant’s said registration. 

Respectfully submitted, 

Leonard L. Kalish 
Leonard L. Kaush 
Cox, Langford, Stoddard & Cutler 
By Malcolm S. Langford 



Albert H. Kirchxer 
Albert H. Kjrchxer 
Attorneys for Defendant 
Continental Distilling Corpora¬ 
tion 

• • • • 

Opinion 

THE COURT (Holtzoff, J.): This is an action brought 
by the Old Charter Distilling Co., Inc., against th^ Com¬ 
missioner of Patents and the Continental Distilling Cor¬ 
poration under Section 4915 of the Revised Statutes (U. S. 
Code, Title 35, Section 63) to review the action of th^ Com¬ 
missioner directing the cancellation of a trade-mark claim¬ 
ed to be owned by the plaintiff and known as “Old 
Charter.” This trade-mark is applied to whiskey. The 
cancellation proceeding was instituted in the Patent Office 
by the Continental Distilling Corporation under Section 13 
of the Trade-Mark Act of February 20, 1905 (U. Sf Code, 
Title 15, Section 93),. It was held in U. S. ex rel . Baldwin 
Co. vs. Robertson, 265 U. S. 168, that a suit in equitv lies to 
review the Commissioner’s decision. 

The defendant, Continental Distilling Corporation, is the 
owner of another whiskey trade-mark, to-wit, “Charter 
Oak.” It is conceded that there is confusing similarity 
between the two trade-marks. The controversy is as to 
which of the two parties has the prior right to a Whiskey 
trade-mark embracing the word “Charter.^’ The 
184 Commissioner of Patents sustained the rights of the 
Continental Distilling Corporation and cancelled the 
trade-mark registered by Old Charter Distilling C6., Inc., 
the plaintiff in this action. 

In a case such as this there is a presumption ih favor 
of the decision of the Commissioner of Patents, because in 
essence a suit under Section 4915 R. S. although in form an 
action de novo, is actually a proceeding to review th^ ruling 
of an administrative agency. Unless it clearly appears 
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that the administrative agency was in error, its decision 
should be affirmed. This presumption, however, is much 
more potent in respect to a finding of fact than it is in 
respect to a question of law. 

There is no dispute that the trade-mark “Old Charter’’ 
has been in use for a great many years commencing at least 
as far back as 1874. The trade-mark has been utilized con¬ 
tinuously since 1874, except during the prohibition period 
and for a few months immediately following the repeal of 
the Eighteenth Amendment. Even during the prohibition 
era it was employed at sporadic intervals in connection 
with liquor manufactured for medicinal purposes. The 
trade-mark “Charter Oak,” on the other hand, had been 
abandoned and had not been in current use for a long 
period prior to the time here in question. The defendant, 
Continental Distilling Corporation, registered the trade¬ 
mark “Charter Oak” in 1933, while the plaintiff registered 

the trade-mark “Old Charter” the following 
185 year. 

The points in issue are whether the trade-mark “Old 
Charter” was actually in existence and whether the plain¬ 
tiff owned it, when the application for registration was 
filed. It is not questioned that the trade-mark was in 
existence up to and including July 8, 1933. The fact that 
its use was suspended during certain periods while the Pro¬ 
hibition Amendment was in effect is immaterial, because 
it has been held that failure to use a trade-mark during that 
interval will not be construed as an abandonment. Kelly 
Liquor Co. vs. National Brokerage Co., 102 Fed. 2d., 860. 

On July 8, 1933, Wright & Taylor Corporation, which 
then owned the “Old Charter” trade-mark and the busi¬ 
ness in connection with which it was being used, executed 
two bills of sale. The first conveyance was to the U. S. 
Distillers, Inc., by which there were transferred a certain 
quantity of Old Charter whiskey and the “Old Charter” 
trade-mark. By the second instrument Wright & Taylor 
assigned to Wright-Taylor Distillery Company the 1 ‘Old 
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Charter” trade-mark and the good-will as applied to liqnors 
of all kinds of Wright & Taylor. 

It is well settled that the ownership of a trade-mark may 
not be transferred except in connection with a conveyance 
of the business or of good-will. Consequently, the fifst of 
these documents by which the grantor purported to convey 
the trade-mark to U. S. Distillers, Inc., was ineffec- 

186 tive, because the conveyance did not accompany a 
sale of the business or good-will. On the other hand, 

the second conveyance to Wright-Taylor Distillery Com¬ 
pany was valid, because a trade-mark may be properly 
transferred in connection with a sale of good-will. It is 
urged, however, that since an ineffective attempt to assign a 
trade-mark results in its abandonment, the first of th^se in¬ 
struments must be deemed to constitute an abandonment of 
the “Old Charter” trade-mark and, therefore, to halve re¬ 
sulted in its destruction. Abandonment, however, depends 
in large part on the intention of the parties. Whbn the 
original owner, simultaneously with the void assignment, 
executed a conveyance of the trade-mark and good-will to 
the Wright-Taylor Distillery Company, he can hardly have 
intended to abandon this valuable asset. It follows, there¬ 
fore, that on July 8, 1933, the trade-mark “Old Charter” 
was validly conveyed to Wright-Taylor Distillery Com¬ 
pany. 

On October 2, 1933, about three months after the labove- 
mentioned conveyance, Wright-Taylor Distillery Coinpany 
transferred the trade-mark and the good-will connected 
therewith, to the Wright & Taylor Distilling Corporation. 
Apparently in order to avoid any question as to the cjiain of 
title, Wright & Taylor on the same day executed an instru¬ 
ment which was in the nature of a quit-claim deed oij bill of 
sale of the trade-mark and good-will to the Wright & Taylor 
Distilling Corporation. About two and one-half 

187 months later, on December 14, 1933, another con¬ 
veyance was made by Wright & Taylor Distilling 

Corporation to Bemheim Distilling Company, a Kentucky 
corporation, whereby the trade-mark and the business of 
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selling whiskey under the trade-mark was conveyed to the 
latter. The testimony shows that by mesne conveyances, 
which involved the transfer of assets as well as of the trade¬ 
mark, title to the trade-mark “Old Charter" ultimately 
passed to the plaintiff in this action. 

The validity of the last-mentioned claim of conveyances 
was not questioned by the Commissioner. It vras held by 
him, however, that the prior transfer by the Wright-Taylor 
Distillery Company to the Wright & Taylor Distilling 
Corporation conveyed nothing, on the ground that the 
Wright-Taylor Distillery Company, not having used the 
trade-mark, had nothing to transfer. Apparently it is the 
fact that during the few months during which it held title 
to the trade-mark, the W'right-Taylor Distillery Company 
was unable to begin the manufacture and sale of w’hiskey, 
although efforts to that effect were being made. This 
result is not surprising because the Eighteenth Amendment 
was then being repealed. It is natural that some time 
should have elapsed before the distilling of whiskey and its 
sale could be resumed. The Commissioner held, however, 
that failure to do business under the trade-mark on the 
part of the Wright-Taylor Distillery Company destroyed 
the trade-mark, that the conveyance to Bernheim 
188 Distilling Company conveyed nothing and that con¬ 
sequently the subsequent conveyances were also in¬ 
effective, 

I am unable to agree with the Commissioner that a fail¬ 
ure for a few months in 1933 and 1934 to manufacture 
whiskey under the “Old Charter” trade-mark, bearing in 
mind the circumstances as they then existed, was sufficient 
to lead to its abandonment and to cause this valuable prop¬ 
erty to evanesce and disappear. A short suspension of 
business does not lead to the destruction of the good-will 
of a business and should not result in such a disastrous 
consequence to its trade-mark. Common experience is to 
the contrary. Substantial property rights are not to be so 
lightly dealt with. If there had been no transfer of the 
trade-mark by the original owner, but the original owner 
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had been unable to resume operations during t|he short 
period here in question, surely it could not be successfully 
contended that the trade-mark would have been cjestroyed 
as a result of suspension of operations for a few months. 
The mere fact that the assignee of the trade-mark found 
himself unable to commence operations during a similar 
period should not have a more detrimental effect ia respect 
to the property rights involved. The law does not bar the 
sale of a trade-mark and good-will during a temporary 
cessation of business. The Supreme Court ha$ held in 
Beech-Nut Company vs. LoriUard, 273 U. S. 6$9, in an 
opinion written by Mr. Justice Holmes, that the 
189 suspension of use of a trade-mark lasting' as long 
as four or five years does not necessarily result in 
its abandonment and destruction. 

Motlow vs. Oldetyme Distillery, 88 Fed. (2nd) 722, upon 
which reliance is placed, does not seem to be in ^oint. In 
that case there was no proof, insofar as the opinipn of the 
Court discloses, of any prior use of the trade-mafk. This 
feature seems to be an important distinction in [principle 
between the Motlow case and the case at bar. 

Likewise the decision in Penetrme Corporation vs. 
Plough, Inc., 121 Fed. (2nd) 539 at 543, is not in point, 
because in that case the conveyance of the trade-mark was 
not accompanied by the transfer of any business. In the 
case at bar the good-will of the business was transferred 
together with the trade-mark. 

The equities are strongly with the plaintiff. The trade¬ 
mark “Old Charter” is a valuable trade-mark, ^hich has 
been in use since 1874, with an interruption only during 
the period of prohibition. To seize upon technical defects 
in respect to the mesne conveyances of the trade-ijnark and 
to penalize its owners because of the difficulties in resuming 
business occurring after repeal of the Prohibition Amend¬ 
ment, as a basis for a conclusion that the trade-matk ceased 

7 # I 

to exist and, therefore, could not have been assigned, does 
not accord with the Court’s view of the equities pr of the 
law. 
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In the light of these considerations, the conclu- 
190 sion is reached, even bearing in mind the presump¬ 
tion of validity that attaches to the ruling of the 
Commissioner of Patents, and the heavy burden of proof 
imposed on the plaintiff in actions of this type, that the 
“Old Charter” trade-mark was erroneously cancelled by 
the Commissioner. 

Judgment for the plaintiff. Counsel will submit pro¬ 
posed findings of fact and conclusions of law. 

220 Filed Jun 16 194S Harry M. Hull, Clerk 

Findings of Fact 
and 

Conclusions of Law 

This cause was tried before me on the 7th and 8th days 
of October, 1947, and the Court having received in evi¬ 
dence and considered all the depositions and exhibits of¬ 
fered in evidence by plaintiff and by the defendant, Conti¬ 
nental Distilling Corporation, in Patent Office Cancellation 
No. 3663, later mentioned herein, and certain additional 
evidence offered by said parties, and counsel for the respec¬ 
tive parties having been duly heard, and the Court having 
rendered, its opinion, it herewith finds and concludes as 
follows:— 

Findings of Fact 

1. Since prior to June 4,1937, the plaintiff has been and 
now is a corporation organized and existing under the laws 
of the State of Delaware and a resident and inhabitant of 
the District of Delaware. 

221 2. Since prior to November 17, 1933, the defend¬ 
ant, Continental Distilling Corporation, has been and 

now is a corporation organized and existing under the laws 
of the State of Delaware and a resident and inhabitant of 
the District of Delaware. 

3. The defendant, Lawrence C. Kingsland, is the Com¬ 
missioner of Patents of the United States of America, and 
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his official residence is in the District of Columbia] Said 
defendant has been duly substituted for Casper W.j Ooms, 
formerly said Commissioner, who was duly substituted for 
Conway P. Coe, formerly said Commissioner, who Was an 
original party defendant. At the time of the filing of the 
complaint, the official residence of Conway P. Coe was in 
the District of Columbia. 

4. On February 19, 1935, the U. S. Patent Office issued 
Trade-Mark Registration No. 321,823 to Bemheim Distill¬ 
ing Company, a corporation organized and existing under 
the laws of the State of Kentucky, for the traae-mark 
“OLD CHARTER” for whiskey, on an application filed 
October 27,1934. 

5. On March 13, 1934, the U. S. Patent Office issued 
Trade-Mark Registration No. 311,038 to the defendant, 
Continental Distilling Corporation for the trade-mark 
“CHARTER OAK” for whiskey, gin, rum, rye, brandy, 
and cordials, on an application filed November 22, 1933. 

6. On February 14, 1940, the defendant, Continental 
Distilling Corporation, filed a petition in the U. S. Patent 
Office to cancel said Registration No. 321,823, said cancel¬ 
lation proceeding being identified as Cancellation No. 

3663. 

222 7. The plaintiff herein was the respondent in said 

Cancellation Proceeding No. 3663 and it opposed, 
said petition for cancellation. 

8. On September 14, 1942, after testimony taken by 
both parties and hearing thereon, a decision was rendered 
by the Examiner of Interferences of the U. S. Patent Office 
in said Cancellation No. 3663, sustaining said petition for 
cancellation. 

9. On appeal taken by plaintiff, as respondent in said 
Cancellation No. 3663, the Commissioner of Patents ren¬ 
dered a decision on July 18, 1943, in which he Affirmed 
said decision of the Examiner of Interferences, and ^herein 
he directed the cancellation of said Registration No. 
321,823. 

10. Said Registration No. 321,823 has not been can¬ 
celled. 
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11. The plaintiff herein, as respondent in said Cancella¬ 
tion No. 3663, took no appeal from said decision of the 
Comissioner of Patents to the U. S. Court of Customs and 
Patent Appeals. 

12. In 1S74, a whiskey distillery was established in Ken¬ 
tucky under the name of “Old Charter Distillery” and the 
owner of said “Old Charter Distillery’’ operated the same 
and sold whiskey distilled in said distillery under the 
name “Old Charter” in the United States of America 

until 1894. 

223 13. In 1894, a partnership having the firm name 
of Wright and Taylor, having its place of business 

in Kentucky, acquired said “Old Charter Distillery” and 
the trade-mark “Old Charter” and the business and good¬ 
will of said trade-mark, and said co-partnership continued 
the use of said trade-mark in the United States of America 
until 1908. 

14. In 1908, a corporation organized and existing under 
the laws of the State of Kentucky, and having the corporate 
name of Wright & Taylor, became the successor to said 
partnership, and the owner of said trade-mark “Old Char¬ 
ter” and the business and good-will thereof. 

224 15. On January 16, 1920, said “OLD CHAR¬ 
TER” trade-mark for whiskey identified a business 

and good will in the United States of America, with a 
priority date of 1874. 

16. For at least twenty-eight (28) years prior to Jan¬ 
uary 16, 1920, said partnership and said “Wright & Tay¬ 
lor” corporation had continuously made sales of said 
“OLD CHARTER” whiskey to retailers in commerce be¬ 
tween the several States of the United States of America, 

and said retailers had resold said whiskey to the con- 

225 suming public under the name “OLD CHARTER” 
Id the United States of America. 

17. The respective trade-marks “OLD CHARTER” 
and “CHARTER OAK” are confusingly similar. 

17. On January 16, 1920, said “Wright & Taylor” cor¬ 
poration had a stock of said “OLD CHARTER” whiskey. 




18. After January 16, 1920, said “Wright & Taylor” 
corporation, operating under governmental permits, con¬ 
tinued to sell said “OLD CHARTER” in bottles, labeled 
as heretofore stated, to authorized retailers located and 
doing business in the United States of America. 

19. In 1929, said “Wright & Taylor” corporation, oper¬ 
ating under governmental permit, distilled additional 
“OLD CHARTER” whiskey, in a distillery leased for said 

purpose. 

226 20. Said “Wright & Taylor” corporation did 
not abandon its business of producing and selling 

said “OLD CHARTER” whiskey. 

21. In July, 1933, said “Wright & Taylor” corporation 
had a going business in the United States of America in 
the sale of said “OLD CHARTER” whiskey, [together 
with a valuable and existing good will which was identified 
to the trade and public by said trade-mark “OLD! CHAR¬ 
TER”, and said trade-mark and good will had a priority 
date of 1874. 

22. On July 18,1933, a written instrument was executed 
by said “Wright & Taylor” corporation and Uj S. Dis¬ 
tillers, Inc., said written instrument being Respondent’s 
Exhibit No. 3 in said Patent Office Cancellation N<^. 3663. 

23. Under said instrument, Respondent’s Exhibit No. 3, 
said “Wright & Taylor” corporation agreed to se^. to said 
U. S. Distillers, Inc., not less than 20,500 cases of “OLD 
CHARTER” bottled whiskey, made in 1916 and 1917 and 
bottled in 1919, each case to contain 24 pints of whiskey, 
together with a number of barrels of whiskey. 

24. Under Paragraph 4 of said Respondent’s Exhibit 
No. 3, said “Wright & Taylor” corporation bargained, 
sold, and conveyed unto said U. S. Distillers, Inc., the 
brands and trade-marks of “Wright & Taylor” corpora¬ 
tion, especially “OLD CHARTER” and “OLD 

227 KENTUCKY TAYLOR” as applied to whiskey for 
the agreed sum of $50,000.00, in addition to the 

agreed purchase price of the whiskey. 
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25. On said 18th day of July, 1933, said “Wright & 
Taylor” corporation executed a written instrument in 
favor of Wright-Taylor Distillery Company, a corporation 
organized under the laws of Kentucky, which was organ¬ 
ized as and remained an owned and controlled subsidiary 
of said U. S. Distillers, Inc., said instrument being Re¬ 
spondent’s Exhibit No. 4 in said Cancellation No. 3663. 

26. In said Respondent’s Exhibit No. 4, and in consider¬ 
ation of $50,000.00 par value of the stock of said Wright- 
Taylor Distillery Company, said “Wright & Taylor” cor¬ 
poration assigned, transferred, set over and delivered to 
said Wright-Taylor Distillery Company, its successors and 
assigns, twenty identified brands, trade-marks and labels, 
including “OLD CHARTER”, and said “Wright & Tay¬ 
lor” corporation also assigned, set over and delivered to 
said Wright-Taylor Distillery Company the good will as 
applied to liquors of all kinds of said “Wright & Taylor” 
corporation. 

27. On September 30, 1933, said U. S. Distillers, Inc., 
executed a transfer agreement, received in evidence as Re¬ 
spondent’s Exhibit No. 6 in said Cancellation No. 3663, in 
favor of Wright & Taylor Distilling Corporation, a corpo¬ 
ration organized and existing under the laws of the State 

of Maryland- 

228 28. By said Respondent’s Exhibit No. 6, which 

was accepted on September 30, 1933, by said Wright & 
Taylor Distilling Corporation (the Maryland corporation), 
said U. S. Distillers, Inc., in consideration of certain capital 
stock of said Maryland corporation, agreed to transfer and 
vest in said Maryland corporation, or cause to be trans¬ 
ferred and assigned or vested therein, the absolute and ex¬ 
clusive ownership of said twenty brands, trade names, said 
business and good will, together with 1189 barrels of 
whiskey formerly produced by said “Wright & Taylor” 
corporation. 

29. On October 2, 1933, said Wright-Taylor Distillery 
Company (the Kentucky corporation), designated in Find- 
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iiig No. 36, as assignor, executed a written instrument 
in favor of said Wright & Taylor Distilling Corporation 
(the Maryland corporation), as assignee. Said written 
instrument is Respondent’s Exhibit No. 8 in said Can¬ 
cellation No. 3663. 

229 30. Said Respondent’s Exhibit No. 8 deferred 
to said transfer agreement (Respondent’s Exhibit No. 

6). Said Respondent’s Exhibit No. 8 assigned to said 
assignee (the Maryland corporation) the brands and trade- 
names specified in said transfer agreement (Respondent’s 
Exhibit No. 6), together with the business and good will 
incident to the sale of whiskey thereunder. 

31. On October 2,1933, said “Wright & Taylor]’ corpo¬ 
ration, as assignor, executed a quit-claim assignment and 
agreement in favor of said Wright & Taylor Distilling 
Corporation (the Maryland corporation), the sanie being 
Respondent’s Exhibit No. 8A in said Cancellation No. 3663. 

32. Said Respondent’s Exhibit 8A assigned to said 
Wright & Taylor Distililng Corporation (the Maryland 
corporation) the entire right, title and interest, if any, 
of said assignor (“Wright & Taylor” corporation) in and 
to the brands and trade-names listed in Respondent’s Ex¬ 
hibits Nos. 4 and 6, together with the business afid good 
will of the business in which said brands and trade-names 
had been used by said assignor (“Wright & Taylor” cor¬ 
poration), and all other whiskey brands and trade-names 
then or formerly owned by said Wright & Taylor corpora¬ 
tion, together with the business and good will of the busi¬ 
ness in which said brands and trade-names had been used 

by said “Wright & Taylor” corporation. 

230 33. On October 2, 1933, said Wright & Taylor 
Distilling Corporation (the Maryland corporation) 

became the sole and exclusive owner of the “OLD CHAR¬ 
TER” trade-mark for whiskey, together with the iexisting 
good will thereof, as successor to said “Wright & Baylor” 
corporation, with a priority date of 1874. 
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34. Said “Wright & Taylor’’ corporation continued its 
business of producing and selling “Old Charter” whiskey 
after the 18th Amendment became effective, until it as¬ 
signed said trade-mark and its good will on July 18, 1933. 

35. On December 14, 1933, said Wright & Taylor Dis¬ 
tilling Corporation (the Maryland corporation) and Bern- 
heim Distilling Company, the registrant of the “OLD 
C HAR TER” Registration No. 321,823, executed a written 
instrument, namely, Respondent’s Exhibit No. 9 in said 

Cancellation No. 3663. 

231 36. In said Respondent’s Exhibit No. 9, in con¬ 

sideration of the sum of $300,000.00, said Maryland 
corporation agreed to transfer to said Bemheim Distilling 
Company all of its right, title and interest in and to said 
twenty brands, trade-names and trade-marks, including 
“OLD CHARTER”, together with the business of manu¬ 
facturing and selling whiskey under said brands, trade- 
names and trade-marks, in addition to 1,189 barrels of 
wihskey and certain other assets. 

37. On December 15, 1933, said Wright & Taylor Dis¬ 
tilling Corporation (the Maryland corporation) executed 
a written instrument (Respondent’s Exhibit No. 10 in 
said Cancellation No. 3663) in favor of said Bernheim 
Distilling Company, wherein said Maryland corporation 
assigned, transferred, set over and granted all of its right, 
title and interest in and to “OLD CHARTER” and cer¬ 
tain additional trade-marks, together with the appurtenant 
business and good will, together with said 1,189 barrels 
of whiskey and certain other assets. 

38. Under written instruments recorded in the U. S. 
Patent Office, the plaintiff herein became the owner of said 
“OLD CHARTER” Registration No. 321,823 and the 
trade-mark set forth therein on June 4, 1937, together with 
the business in which said mark was used and the good will 
thereof, with a priority date of 1874. 

39. Since June 4, 1937, plaintiff has been and it now 
is, the successor to the original “Old Charter Distillery” 
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business started in 1874, with a chain of title to the 
trade mark “OLD CHARTER” and its business 
232 and good will which has a priority date of 1874, 
and it has the sole and exclusive right to usp “OLD 
CHARTER” for whiskey and other alcoholic beverages 
in and throughout the United States of America, and plain¬ 
tiff has always been such successor and it has alwfays had 
said right since June 4,1937. 

40. Whiskey, gin, rum, brandy, and cordials are goods 
of the same descriptive properties, and it would lead to 
confusion and deception of the public if plaintiff used 
“OLD CHARTER” for whiskey and Continental Distilling 
Corporation used “CHARTER OAK” for gib, rum, 
brandy and cordials. 

41. The stock of “OLD CHARTER” whiskey which 
said “Wright & Taylor” corporation had on hand jin July, 
1933, was sold in the United States of America up to the 
latter part of 1937. 

42. On June 4, 1937, plaintiff was a wholly owped sub¬ 
sidiary of Schenley Distillers Corporation and it has been 
such a subsidiary at all times since June 4,1937. 

43. Beginning in June, 1937, and with the authorization 
of the plaintiff herein, substantial quantities of bottled 
whiskey labeled “OLD CHARTER” have been continu¬ 
ously distilled and sold in the United States of 
America, under invoices of said Schenley Distillers 
Corporation, which has always wholly financed plain- 

tiff. _ ... • 

44. Said Bemheim Distilling Company mentioned in 
Finding No. 4 and the plaintiff herein, have not aban¬ 
doned “OLD CHARTER” as a trade-mark for Whiskey. 

45. On October 27, 1934, the registrant of the; “OLD 
CHARTER” Registration No. 321,823 had the sole and 
exclusive right to use “OLD CHARTER” as a trade¬ 
mark for whiskey in the United States of America, with 
a priority date of 1874. 


233 
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46. Upon the filing date of Cancellation No. 3663 and 
prior thereto, plaintiff was using the “OLD CHARTER” 
trade-mark for whiskey in the United States of America, 
and it has continued to use said trade-mark. 

47. On November 22, 1933, when Continental Distilling 
Corporation filed its application to register “CHARTER 
OAK”, it had no right to use “CHARTER OAK” ad¬ 
versely to Wright & Taylor Distilling Corporation (the 
Maryland corporation), a predecessor of plaintiff. 

Conclusions of Law 

1. Tin's Court has jurisdiction over the parties and 
of the subject matter of this action under R. S. 4915 (35 
U. S. Code 63) and U. S. Code, Title 35, Sec. 72a. 

234 2. The “OLD CHARTER” Registration No. 
321,823 is good and valid in law. 

3. Since June 4, 1937, plaintiff always has been and it 
now is the sole and exclusive owner of said “OLD CHAR¬ 
TER” Registration No. 321,823, the trade-mark “OLD 
CHARTER” set forth therein, and the business and good¬ 
will of said trade-mark in connection therewith, in and 
throughout the United States of America, and plaintiff 
through its predecessors in title is given a priority date 
of 1874 in and to said trade-mark, business and good will 
and said Registration No. 321,823. 

4. In July, 1933, said “Wright & Taylor” corporation 
had an existing and going business and good will in said 
“OLD CHARTER” trade-mark with a priority date of 
1874, and said trade-mark, business and good will were 
validly assigned to plaintiff by the mesne assignments set 
forth in the annexed Findings of Fact. 

5. The “CHARTER OAK” Registration No. 311,038 
is void because of the priority of plaintiff and its prede¬ 
cessors in title in the use of “OLD CHARTER”. 

235 6. U. S. Distillers, Inc., did not acquire any rights 
to “OLD CHARTER” save in the name of its sub- 
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sidiary, Wright-Taylor Distilling Company (the Kentucky 
corporation) by the two instruments designated in the 
Findings of Fact, Respondent's Exhibits Nos. 3 and 4, 
both executed on July 18,1933. 

7. “Wright & Taylor" corporation did not abandon 
“OLD CHARTER" by its execution of Respondent's Ex¬ 
hibit No. 3, and the execution of said Respondent'^ Exhib¬ 
its Nos. 3 and 4 did not effect such abandonment but 
effected a transfer of said trade-mark business and good 
will to the assignee of Respondent's Exhibit No. 4. 

236 8. The registrant of the “OLD CHARTER" 
Registration No. 321,823 and its successors, including 

plaintiff, did not lose their rights to “OLD CHARTER" 
by not selling whiskey under said trade-mark until June, 
1937. . j 

9. Continental Distilling Corporation has failed to es¬ 
tablish that it had any good will in said mark aftet March 
13, 1934, or that any use of “CHARTER OAK'' extin¬ 
guished the good will of “OLD CHARTER". 

10. On October 27,1934, when said Bernheim Distilling 
Company filed its application to register, it had the right 
to use “OLD CHARTER" and the use of “OLD!CHAR¬ 
TER" by its predecessors was the use of said Bernheim 
Distilling Company under the common law and under the 
Trade-Mark Statute of February 20, 1905, including 15 

U. S. C. A. 93. 

237 11. Plaintiff is entitled to judgment, acfjudging 
and declaring as follows:— 

(a) The “OLD CHARTER" Registration No.! 321,823 
issued February 19,1935 to Bernheim Distilling Company, 
is good and valid in law, and should not be cancelled. 

(b) Since June 4, 1937 plaintiff has owned and it 
now owns the entire right, title and interest in and to 
said Registration No. 321,823 and all rights thereunder, 
including the trade-mark “OLD CHARTER" registered 
therein, and the business and good-will of and connected 
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with said “OLD CHARTER” trade-mark, in and through¬ 
out the United States of America; 

(c) The trade-marks 4 * OLD CHARTER’ ’ and ‘ 4 CHAR¬ 
TER OAK” are deceptively similar under U. S. Code, 
Title 15, Secs. 85 and 96; 

(d) The goods set forth in the “OLD CHARTER” 
registration No. 321,823 and in the “CHARTER OAK” 
Registration No. 311,03S issued on March 13, 1934 to the 
defendant Continental Distilling Corporation, constitute 
merchandise of the same descriptive properties under U. S. 

Code, Title 15, Secs. 85 and 96; 

23S (e) The grant of Registration No. 311,038 on 

March 13, 1934 for “CHARTER OAK” does not 

| 

invalidate Registration No. 321,823 granted on February 
19, 1935 for “OLD CHARTER”, because plaintiff has a 
priority date of 1874 in the use of “OLD CHARTER”, as 
the result of use of “OLD CHARTER” by plaintiff and its 
predecessors in title and business beginning in 1874. 

Alexander Holtzoff 
• Associate Justice 
Dated June 15,1948. 

• • • • 

Filed Jun 16, 1948 Harry M. Hull, Clerk 
239 Memorandum 

This case was tried on October 7 and 8, 1947. The 
Court announced its decision orally at the conclusion of 
the trial, giving its reasons in full, Old Charter Distillery 
Co. v. Ooms, 73 F. Supp. 539. In accordance with the 
usual practice the Court requested counsel to submit pro¬ 
posed findings of fact and conclusions of law, expecting 
that this would be done within a few days immediately fol¬ 
lowing, while the Court’s recollection of the evidence was 
still fresh. Plaintiff’s counsel, however, did not submit 
a draft of proposed findings and conclusions until April 7, 
1948. Counsel for the defendant Continental Distilling 
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Corporation then requested time until June 8, 1948 to sub¬ 
mit objections to the plaintiff’s draft. The Couii} felt in 
view of the long delay on the part of the plaintiff’s counsel, 
that this request should be granted. 

240 The Court has drastically revised the pljiintiff’s 
draft and has signed the findings of fact and conclu¬ 
sions of law as so revised. They are being file4 today. 
Many of the findings of fact submitted by the plaintiff are 
evidentiary and, therefore, have been stricken since only 
ultimate findings should be made by the Court. Similarly, 
many of the conclusions of law state abstract propositions 
which are proper in an opinion but have no place in con¬ 
clusions of law. 

Counsel should promptly submit proposed form of judg¬ 
ment based on the conclusions of law and in no event later 
than Tuesday, June 22,1948. 

The delays of counsel in this case, which have Resulted 
in the filing of findings of fact and conclusions of law over 
eight months after the court’s decision was announced, are 
not to be commended. They are not conducive to the ex¬ 
peditious administration of justice to which litigants are 
entitled. Moreover, they cast an undue burden on tlpie court 
in that they make it necessary for the court to refresh its 
faded recollection of the details of the testimony. 

Alexander Holtzoff 
Associate Justice. 

JUNE 16,1948. 

Filed Jun 23 1948 Harry M. Hull, Clerk 

241 Final Judgment 

■ 

This cause came on to be heard on October 7th 
and 8th, 1947, and was argued by counscel, and thereupon, 
upon consideration thereof and the Court having n^ade its 
Findings of Fact and Conclusions of Law which have 
been filed on June 16, 1948, it is this 22d day o£ June, 
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1948, ORDERED, ADJUDGED, and DECREED as fol¬ 
lows: 

242 1. The “Old Charter’* Registration No. 321,823 
issued February 19, 1935 to Bemheim Distilling 

Company is good and valid in law, and should not be can¬ 
celled. 

2. Since June 4, 1937 plaintiff has owned and it now 
owns the entire right, title and interest in and to said 
Registration No. 321,823 and all rights thereunder, includ¬ 
ing the trade-mark “Old Charter” registered therein, and 
the business and good-will of and connected with said 
“Old Charter” trade-mark, in and throughout the United 
States of America. 

243 3. The grant of Registration No. 311,038 on 
March 13, 1934 for “Charter Oak” does not invali¬ 
date Registration No. 321,823 granted February 19, 1935 
for “Old Charter” because plaintiff has a priority date of 
1874 in the use of “Old Charter”, as the result of use 
of “Old Charter” by plaintiff and its predecessors in title 
and business beginning in 1874. 

Alexander Holtzoff 
Associate Justice. 

• • • • 

244 Filed Jul 20 1948 Harry M. Hull, Clerk 

Notice of Appeal 

I 

Now comes defendant. Continental Distilling Corpora¬ 
tion, and gives notice of its appeal to the United States 
Court of Appeals for the District of Columbia from the 
Final Judgment made and entered by the District Court 
in the above-entitled cause on the 22nd day of June, 1948. 

Albert H. Kichner 

I 

Attorney for Defendant 
Continental Distilling Corporation 
McLachlen Building 
Washington, 1, D. C. 
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Leonard L. Kalish 
Attorney for Defendant 
Continental Distilling Corporation 
McLachlen Building . j 

Washington, 1, D. C. ! 

Please mail copies to 

Herbert J. Jacobi 

National Press Bldg. 

Wash. D. C. 

W. W. Cochran 

U. S. Patent Office 

Wash. D. C. 

• • • • 

263 Filed Oct 12 1948 Harry M. Hull, Clerk 

Stipulation and Order 
Relative to Record on Appeal 

i 

It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties, as follows: 

I) That the pleadings and other papers in Patent 
Office Cancellation No. 3663, which are identified by item- 
numbers 1 to 33, inclusive in the “Designation of Contents 
of Record on Appeal’’ filed August 24, 1948, be con¬ 
sidered as part of the record in this case, and that they 
be referred to by their titles, without the need for apply¬ 
ing exhibit numbers thereto. 

II) That the one volume of testimony taken in behalf 
of petitioner in Cancellation No. 3663, and the four volumes 
of testimony (volumes 1, 1-A, 2 and 3) taken on behalf 
of respondent in Cancellation No. 3663, which transcripts 
are identified as Item 34 in the “Designation of Contents 
of Record on Appeal” filed August 24,1948, be considered 
as part of the record in this case, without the need for 
applying exhibit numbers thereto. 

EH) That the exhibits offered by petitioner and by re¬ 
spondent in Cancellation No. 3663, which are referred to 
generally as Item 35 in the “Designation of Contents of 
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Record on Appear * filed August 24, 1948 and which are 
more specifically identified hereinbelow, be considered as 
exhibits in this case with the original exhibit numbers (as 
used in Cancellation 3663) retained: 


264 Petitioner’s (Continental’s) Exhibits 


l 1 

27 

52 

77 

101-D 

111 

2 1 

28 

53 

78 

101-E 

114-A 

2-A 

29 

54 

79 

101-F 

114-B 

2-B 

30 

55 

80 

101-G 

114-C 

2-C 

31 

56 

81 

101-H 

115 

2-D 

32 

57 

82 

101-1 

116 

2-E 

33 

58 

83 

101-J 

117 s 

2-F 

34 

59 

84 

101-K 

118 3 

3 

35 

60 

85 

101-L 

119 3 

4 

36 

61 

86 

102-A 

120 

5 

37 

62 

87 

102-B 

121 

6 

38 

63 

88 

102-D 

122 

7 : 

39 

64 

89 

103-A 

123 

8 i 

40 

65 

90 

103-B 

124 

9 

41 

66 

92 

104-A 

125-A 

12 ! 

42 

67 

94 

104-B 

125-B 

14 ! 

43 

68 

95 2 

105-A 

126 

16 ! 

44 

69 

96 2 

105-B 

127 4 

17 

45 

70 

97 2 

106 

128 4 

18 

46 

71 

98 2 

107 


19 

47 

72 

99 2 

108 


20 ) 

48 

73 

100 

109 


21 J 

49 

74 

101-A 

110-A 


24 

50 

75 

101-B 

110-B 


26 

51 

76 

101-C 

110-C 



1 attached to Petition for Cancellation filed February 14, 1940 
s attached to Petitioner’s Supplemental Notice under Rule 154(e) filed 
August 18, 1941 

3 attached to Petitioner’s Supplemental Notice under Rule 154(e) filed 
October 17, 1941 

* attached to Petitioner’s Supplemental Notice under Rule 154(e) filed 
November 26, 1941 
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Respondent’s (Old Charter’s) Exhibits 


1 

21 

42 

58 

70-K 

7C 

-A-7 

2 

22 

43 

59 

L 


, 8 

3 

23 

44 

60 

M 


9 

4 

24 

45 

61 

N 


10 

5 

25 

46 

62 

O 


11 

6 

26 

47 

63 

P 


12 

7 

■ 27 

48 

64 

Q 


13 

8 

28-A 

49 

65 

R 


14 

8 -A 

28-B 

50 

66 

S 


15 

9 

29 

51 

67 

T 


16 

10 

30 

52 

68 

U 


17 

11 

31 

53 

69 

V 


18 

12 

32 

54 

70-A 

W 


19 

13 

33 

55 

B 

X 

71-A 

14 

34 

56 

C 

Y 

71-B 

15 

35 

57-A 

D 

Z 

7i-C 

16 

36 

B 

E 

70-A-l 

• 72-A 5 

16-A 

37 

C 

F 

2 

75 

>-B 5 

17 

38 

D 

G 

3 



18 

39 

E 

H 

4 



19 

40- 

F 

I 

5 

I 


20 

41 

G 

J 

6 

| 
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5 attached to Respondent’s Notice tinder Rule 154(e) filed December 19, 
1940 

265 IV) That the exhibits introduced by plaintiff and 
by defendant Continental Distilling Corporation at 
the trial on October 7-8,1947 and since retained in Custody 
of respective counsel, which are identified generally as 
Item 55 of the “Designation of Contents of Record on 
AppeaF’ filed August 24,1948 (as revised by the “(Supple¬ 
mental Designation of Contents of Record on Appeal ’’ 
filed September 14, 1948) and which are more fully iden¬ 
tified hereinbelow, be considered as part of the record in 
this case: 

I 
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Plaintiff's Exhibits 
T-l T-3 

Defendant's EMbits 

2 * 2-E 

2-A* 

2-B* 

2-C* 

2-D* 

2-E* 

2-F* 

130-A 

130-B 

130-C 

130-D 

130-E 

130-F 

130-G 

130-H 

130-1 

130-J 

130-K 

132 

133 

« identical with the correspondingly numbered exhibits in Cancellation 
3663 as listed above in paragraph III 

V) That all original papers, transcripts and exhibits, 
as identified hereinabove, and also all original papers 
and transcripts filed in this Court as identified by item 
numbers 36-54 and 56-63, as set forth in the “ Designation 
of Contents of Record on Appeal” filed August 24, 1948, 
as supplemented by the “Supplemental Designation of 
Contents of Record on Appeal” filed September 14, 1948 
and the “Second Supplemental Designation of Contents 
of Record on Appeal” filed simultaneously herewith, be 
sent to the United States Court of Appeals for the District 
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of Columbia, in lieu of copies, in accordance with the pro¬ 
visions of Buie 75(i) of the Buies of Civil Procedure. 

Mock & Blum 
Attorney for Plaintiff 
W. W. Cochran 
Solicitor for Commissioner 
of Patents 
Leonard L. Kalish 
Attorney for defendant 
Continental Distilling 
Corporation 

266 SO OBDEBED, this 12 day of October, 1948. 

Alexander Holtzoff, 
Judge 

I 

I 

2 Proceedings 

T HE CLEBK: Civil Action No. 22,155, Old Charter 
Distillery Co., Inc., vs. Continental Dis tillin g Corporation, 
et al. 

THE COIJBT: Are both sides ready to proceed? 

MB. JACOBI: Yes. 

MB. KALISH: Yes. 

THE COUBT: Very well. You may proceed. 

MB. JACOBI: Your Honor, this is a case that started 
in the Patent Office. Prior to this trial we have had New 
York counsel and Philadelphia counsel representing the re¬ 
spective parties. 

I wish to introduce to the Court Mr. Asher Blum, of the 
New York Bar, representing the plaintiff. 

THE COUBT: Mr. Blum may be admitted. 

MB. LANGFOBD: If Your Honor please, Mr. ijeonard 
L. Kalish, of the Philadelphia Bar — I believe you know 
him, he has appeared before you; he is a member of this 
Bar, so no motion on his behalf is necessary. 

The other appearances on behalf of the defendant, Con¬ 
tinental Distilling Corporation, is Cox, Langford, Stoddard 
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& Cutler of this City. 

ME. BLUM: May I make an opening statement? 

THE COURT: Yes. 

3 Opening Statement on Behalf of the Plaintiff 

By Asher Blum, Esq. 

MR. BLUM: This case started as follows: The plain¬ 
tiff has a registration in the United States Patent Office for 
the trade-mark “Old Charter’’ for whiskey. 

The defendant, Continental Distilling Corporation, in 
1940 brought an action in the Patent Office to cancel this 
registration. 

The petition for cancellation was sustained by the Exam¬ 
iner of Interferences, and his decision was affirmed by the 
Commissioner. 

We then have sought a trial de novo in this case by re¬ 
sort to Section 4915, and on a motion to dismiss the com¬ 
plaint it has been held by Mr. Justice O’Donoghue that this 
Court had jurisdiction over all the issues, one of which 
asserts the validity of our registration of “Old Charter’’ 
for whiskey, and we also seek a declaration that the de¬ 
fendant, Continental Distilling Corporation, has no right 
to its conflicting trade-mark which is “Charter Oak” for 
whiskey. 

THE COURT: Before you proceed let me get the facts 
in mind. 

This is a proceeding to cancel a registration of a trade¬ 
mark? 

MR KALISH: No; the plaintiff is moving for an in¬ 
junction to restrain the Commissioner of Patents 

4 from canceling our “Old Charter” registration, a 
copy of which I will hand to Your Honor. 

THE COURT: Who brought the proceeding to cancel? 

MR BLUM: The Continental Distilling Company, one 
of the defendants, filed a proceeding, a petition for cancel¬ 
lation, in the Patent Office to cancel our registration, a copy 
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of which I have handed Your Honor, issued to the prede¬ 
cessor of the plaintiff, namely, the Bemheim Distilling 
Company. 

THE COURT: And what was the outcome of jthe pro¬ 
ceeding in the Patent Office? 

MR. BLUM: The Examiner of Interferences held that 
our registration of Old Charter should be canceled. He 
was sustained by the Commissioner of Patents. 

Thereupon, instead of taking an appeal to the United 
States Court of Customs and Patent Appeals we filed an 
action under Section 4915 in which we seek an injunction 
enjoining the Commissioner from canceling our registra¬ 
tion, and also for a declaration that we, the plaintiff, are 
entitled to the good-will and business associated with our 
Old Charter trade-mark. 

THE COURT: Does an action for injunction lie under 
Section 4915? 

MR. BLUM: Yes. The motion to dismiss the complaint 
has been denied by Mr. Justice 0 ’Donoghue, and in the case 
of Alexandrine vs. Coe, which is not in my brief but 
5 was one of the cases cited before Mr. Justice 0 ’Dono¬ 
ghue, Alexandrine had a registration in the Patent 
Office, and the Co mm issioner upon the petition of ^ome pri¬ 
vate party had ordered the cancellation. 

THE COURT: Anyway, that point was passed on by 
Mr. Justice 0 ’Donoghue ? 

MR. BLUM: Yes, sir. 

MR. KALISH: No, sir, that is not my understanding 
of the decision of Mr. Justice 0 ’Donoghue. 

THE COURT: Counsel ought to agree as to what the 
decision was. What is your understanding ? 

MR. KALISH: My understanding is that Mr. Justice 
0’Donoghue denied our motion to dismiss the complaint, 
we having moved to dismiss the complaint on the ground 
that we, Continenaal, should not be sued in this juris¬ 
diction, and on the fruther ground that under the facts 
set out in the complaint the Court had no jurisdiction over 
the subject matter under R. S. 4915. Those motions were 
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denied, but it is not my understanding that the Court held 
that injunctive relief against the Commissioner lies or is 
available — 

THE COURT: Did he write a momorandum? 

MR KALISH: I would like to have my recollection re¬ 
freshed a moment — no, just denied them. 

THE COURT: Very well. You may proceed. 

MR KALISH: May I say just one word, Your 
Honor? 

6 THE COURT: I think we better proceed in 

order. 

MR. KALISH: I just want to preserve our position 
that we are appearing specially, and our answer says we 
are appearing specially. 

THE COURT: I don’t know what that means under the 
new rules. 

MR. KALI SH: We preserve the point 

THE COURT: You don’t waive any point by appear¬ 
ing generally. 

MR KALIS H: We preserve those points that we urged 
before, namely, lack of jurisdiction and — 

THE COURT: You can preserve them for the Court of 
Appeals, but so far as this Court is concerned it is not 
necessary. 

You may proceed. 

MR. BLUM: Your Honor will notice that the copy of 
the registration which I handed to you states in the first 
column, the last three lines, that: 

“The trade-mark has been continuously used and applied 
to the said goods in the business of applicant and its prede¬ 
cessors in title since 1874.” 

The salient facts are as follows, and I will be extremely 
brief, because while the depositions taken in the Patent 
Office proceeding, and which will be re-offered under Sec¬ 
tion 4915 of this cause are very voluminous, I think 
we can boil the thing down to a few salient facts, and 
that is my desire. 


7 
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Beginning in 1874 there was a co-partnership organized 
under the name of Wright and Taylor, who began putting 
out Old Charter whiskey in Kentucky. 

In addition to using the trade-mark “Old Charter’ 7 they 
used various other brands, about which we are not con¬ 
cerned. The trade-mark was extensively used and adver¬ 
tised throughout the country where the sale of whiskey was 
legaL 

We now come to the period of prohibition which went 
into effect, as Your Honor will remember, in January, 1920. 
By that time the original partnership of Wright and Tay¬ 
lor had been succeeded by a Kentucky corporation which 
had the identical name, Wright and Taylor. 

During the period of prohibition this corporation was 
one of the concerns which was allowed to stay in thb whis¬ 
key business under Governmental permit, and they con¬ 
tinued in business and kept on selling Old Charter whiskey, 
so that in this respect there was an important distinction 
between this action and many of the actions in which the 
manufacturers or the vendors of alcoholic beverages were 
stopped dead by prohibition in 1920. 

The only difference that prohibition made to Wright and 
Taylor was they gave up their own distillery, and when 
they distilled their new stock of whiskey on Government 
permits they leased a distillery temporarily on Govern¬ 
mental permit, put their own name over the door of 
8 the distillery, and made the fresh supply of whiskey. 

We now come to July, 1933. That was a few 
months before repeal, because the Prohibition Amendment, 
the 18th Amendment, was repealed, as Your Honor will re¬ 
member, on December 5, 1933, and somewhere about four 
or five months prior to Repeal a group of men headed by 
Mr. James Bums came to Wright and Taylor and said they 
would like to make a deal. 

At that time Wright and Taylor had on hand about $800,- 
000 worth of Old Charter whiskey which had been legally 
distilled, warehoused under Governmental permits. They 
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also had a valuable good-will because of their continuous 
use of the Old Charter trade-mark since 1874. 

So a deal was made between the Bums group and the 
Wright and Taylor Corporation, as follows: Approxi¬ 
mately $S00,000 was paid — 

THE COURT: Don’t go over all the details. 

MR. BLUM: Very good. The deal was as follows: The 
Bums group organized two corporations. One of these 
corporations took over the stock of whiskey for cash, to be 
paid on the instalment basis. The other corporation, an 
affiliate of and controlled by the first corporation, in ex¬ 
change for a block of its stock got a written assignment of 
the trade-mark and good-will of Wright and Taylor as ex¬ 
tending to all their brands, including Old Charter. 

The idea was that the group which was organized 
9 to take over the trade-mark and good-will was to be 
organized by public financing, in order to get a site, 
build a distillerv, and conduct their business. The brokers 
with whom the deal was made thought that a Maryland 
corporation would be more attractive to the investing pub¬ 
lic than the Kentucky corporation, which was organized to 
take over the Wright and Taylor good-will, so in October, 
1933, about two months prior to repeal, all the rights of 
Wright and Taylor were transferred to Wright-Taylor Dis¬ 
tilling Company, a Maryland corporation, as evidenced by 
written instruments executed by the original Wright and 
Taylor Company and by this intermediate Kentucky cor¬ 
poration which had been organized initially to take over 
the Wright and Taylor good-will. 

The new corporation sought public financing and went so 
far as to buy a site for the distillery. 

In December, 1933, business conditions, financial condi¬ 
tions were very bad. That is the testimony. I don’t think 
any testimony on that is necessary. 

I neglected to say this, that this Maryland corporation, 
in addition to acquiring the trade-mark and good-will of 
Old Charter, also had a right to sell, as an agent, the stock 


I 



51 


of Old Charter whiskey which had been made by Wright 
and Taylor, and they also had about 1,800,000 barrels of 
Old Charter whiskey distilled by Wright and Taylbr. 

On December 15, 1933, ten days after repeal, the 

10 good-will and trade-mark was transferred together 
with these 1,800,000 barrels of original Old Charter 

whiskey to the Bemheim Distilling Company, which was an 
old and prosperous concern, had distilleries and was able 
to manufacture this whiskey, so during the period between 
July 18,1933 to December 15,1933, you go from Wright and 
Taylor, a Kentucky corporation, and that is replaced by a 
Maryland corporation and that is replaced by Bemheim 
Distilling Company on December 15, 1933. 

The Old Charter brand had been recognized fof many 
years as representing a high-class, well-aged whiskey. 

Bemheim didn’t want to put on the market a raw, 
newly-made whiskey under the Old Charter mark because 
that would have ruined the reputation of the mark. They, 
therefore, accumulated a stock of aged whiskey an4 didn’t 
go on the market with Old Charter until sometime in 1937, 
the end of 1937. I 

By that time they did not have a stock of real bonded, 
four-year-old whiskey, but they had enough whiskey ma¬ 
tured and of good quality to justify the reputation of this 
Old Charter whiskey. 

I think I have given Your Honor in a nutshell the salient 
facts as far as our chain of title is concerned. 

We will now come to the Continental Distilling Company. 

THE COURT: I take it that the Bernheim Company 
registered this trade-mark. 

11 MR. BLUM: Yes, sir. 

THE COURT: In 1934? 

MR. BLUM: Yes, sir. The Bemheim Company filed 
application on October 27, 1934, and got this registration 
on February 19,1935. 

THE COURT: Very well. 
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MR. BLUM: And this cancellation proceeding was 
started in February, 1940, and in the interim from 1933 to 
1940 no notice of infringement and no objection was ever 
made in the Patent Office by Continental against the use of 
Old Charter by Bemheim and its successors, including the 
Old Charter Distilling Company. 

I will now hand Your Honor a copy of the registration of 
Continental Distilling Company. Your Honor will notice 
that this application was filed on November 22,1933. 

THE COURT: Pardon me a moment. Has a copy of 
this memorandum been signed? 

MR. BLUM: No, I don’t think so. I have one here. 

Your Honor will notice this was filed November 22, 1933, 
which was during the prohibition period when nobody 
could legally distill or sell any alcoholic beverage without 
Governmental permit. 

Your Honor will also notice the trade-mark “Charter 
Oak” stated to be in the middle of the first column “For 
whiskey, gin, rum, rye, brandy and cordials,” and 
12 Your Honor will also notice in the last two lines of 
the first column and line 1 of the second column that 
it is alleged that: 

“The trade-mark has been continuously used and applied 
to said goods in applicant’s business since November 17, 
1933,” 

which is also during the prohibition period. 

At the time, it is conceded by both sides, that Old Char¬ 
ter and Charter Oak are too close to each other. They 
have so conceded by their allegations and petitions for can¬ 
cellation, and we make no point about that at all. 

So far as Continental is concerned, when it alleges it be¬ 
gan using this mark during the prohibition period there 
was on hand distilled prior to July, 1933, about $800,000 
worth of Old Charter whiskey of Wright and Taylor, which 
remained on sale in this country until about June, 1937. 

So that there isn’t the slightest ground upon which, if 
Charter Oak and Old Charter are identical, they have a 
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right by means of a registration to claim the exclusive use 
of Charter Oak because there was this tremendous ^tock of 
whiskey on hand. 

Secondly, and here is the basic distinction between this 
proceeding, which is an action in equity de novo and the 
Patent Office cancellation; in the Patent Office we urged 
this ground as demonstrating the invalidity of the registra¬ 
tion of Continental, and we also raised other grounds, 

13 namely, that Continental did not have Governmental 
permits or other proof at least of Government per¬ 
mits. 

In a pre-trial proceeding had in this cause it \^as held 
that whereas in the Patent Office we could not challenge or 
attack the validity of the Charter Oak registration, [that we 
are at liberty to do so in this case because this is a trial de 
novo. 

MR. KALISH: That is not my understanding. ! 

THE COURT: You will have an opportunity to make 
an opening statement, Mr. Kalish. I prefer to hear one 
counsel at a time. 

MR. BLUM: The memorandum opinion that Mr. Jus¬ 
tice McGuire has entered will speak for itself. 

The Assistant Commissioner of Patents held in effect as 
follows: He said, “I agree that up to July, 1933, there 
was the Wright and Taylor Company with a valuable good¬ 
will, a big business, and a very large stock of whiskey.” 

He said in his opinion, however, that by reasoh of the 
fact that the Bums group took the whiskey in the name of 
another corporation — 

THE COURT: ' Whose opinion is that? 

MR. BLUM: The Assistant Commissioner of Patents. 

THE COURT: I see. 

MR. BLUM: He said in his opinion that because the 
Bums group took the whiskey in the name of one company 
and took the trade-mark and good-will in thk name 

14 of another company, or affiliate, that there had been 
a fatal severance of the business and that, therefore, 
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the company having taken over the business and good-will 
had nothing to transfer, the mark died, and it became aban¬ 
doned. 

May I go very briefly into the record, or does Your Honor 
prefer that I don’t do so at this stage? 

THE COURT: You may proceed in your own way. 

MR. BLUM: I think it will help Your Honor, and I 
think I have been quite brief, and I am certainly trying to 
be brief. 

THE COURT: Yes. I am helped much more by a 
skeletonized statement than a statement which goes into a 
greater detail of the ramifications, but cover whatever 
ground you feel you should. 

MR. BLUM: Let us see what the effect of registration 
is. On page 16 of my memorandum I refer to a case de¬ 
cided by the Circuit Court of Appeals — 

THE COURT: First tell me what proposition you are 
trying to establish, then refer to the case. 

MR. BLUM: Very good. 

T HE COURT: I mean the proposition you are referring 
to now. 

MR. BLUM: The proposition I am referring to now is 
that the registration adds nothing; that the trade-mark — 

THE COURT: You don’t have to argue that. I think 
that is established law. 

15 MR. BLUM: The next proposition of law that I 
will argue is that a trade-mark and good-will, as in¬ 
corporeal rights, can be transferred wholly without a si¬ 
multaneous transfer of physical assets, and it didn’t make 
the least bit of difference that the Burns group organized 
one company to take over the $800,000 worth of whiskey 
and organized an affiliate to take over the trade-mark and 
good-will, for this reason — 

THE COURT: I understood the law to be that a trade¬ 
mark could not be sold separately. 

MR.. BLUM: First, let us take this particular situation. 
Let us assume, for the sake of argument, that the Burns 
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group had paid to Wright and Taylor, let us say $800,000 
cash for their whiskey and 50 per cent of the stock for their 
good-will, as one company. That one company then re¬ 
sells the whiskey, let us say, for $2,000,000. If W]jight and 
Taylor had 50 per cent of the stock of that company, they 
had in effect the beneficial right to $1,000,000, so first they 
get $800,000 in cash for selling their whiskey to the one 
single new company and then, since they own 50 per cent 
of its stock, they also are entitled equitably to 50 per cent 
of the proceeds of the sale of that whiskey so they are going 
to be paid twice. 

Instead of getting $800,000 they will get $l,800,0p0. 

THE COURT: I would rather not have you gp into all 
these minute details. I would much rather have you give 
me the position of law in a skeletonized form. 

16 MR. BLUM: The position of law, in skeletonized 
form, is that the assignment of good-will and the 
right to continue to use the mark on new merchandise can 
be transferred wholly and independently of any stock of 
merchandise. 

THE COURT: Do you have cases ? 

MR. BLUM: Yes, I have plenty of cases on that point. 

THE COURT: You agree that the trade-mark cannot 
be sold separately. Is it your contention that selling good¬ 
will with the trade-mark exempts you from thalj prohibi¬ 
tion? 

MR. BLUM: I say it has been the law from the very 
beginning that if I — may I cite an actual case to give a 
good illustration? 

THE COURT: Yes, of course. 

MR. BLUM: The Thurber-Whyland Company was in 
the grocery business. It owned a certain trade-mark, and 
that concern went into the hands of receivers, ai^d the re¬ 
ceivers sold the trade-mark and the good-will to Mr. A. He 
then sold the entire stock of merchandise to Mr. Bj. Mr. B, 
in addition to reselling that merchandise, began to apply 
the trade-mark to new merchandise. That is th^ case of 
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Godillot vs. American Grocery Company, 71 Federal, 873. 

THE COURT: I think I get your point. 

MR. BLUM: And I have several other cases along that 
line, one by the Court of Appeals of Maryland, another by 
the Court of Appeals of Virginia. 

17 For example, on page 17 of my brief we find here 
the Circuit Court of Appeals of the Tenth Circuit 

approving of Tennant vs. Dunlop, 97 Virginia 234, where 
it was held that a transfer of trade-mark and good-will was 
valid, even if no physical assets were sold, as long as the 
assignee had, “the right to carry on the business.” 

That is the Hall Mark case; and in a very recent case de¬ 
cided by the Circuit Court of Appeals, with a very careful 
opinion by Judge Learned Hand, there was a bankruptcy 
and the trustee sold in one lot the business and good-will of 
the bankrupt without selling any physical assets, and he 
sold the physical assets — 

THE COURT: What is that case ? 

MR. BLUM: Mutual Life Insurance Company vs. 
Menin, 115 Federal (2nd) 975. That is on page 13 of my 
brief. 

THE COURT: I am interested in anything that Judge 
Learned Hand writes. 

MR. BLUM: He wrote a very lengthy opinion, from 
which I have only made a slight excerpt. 

It was the most intangible sort of thing because the bank¬ 
rupt was an auctioneer selling works of art. The property 
of the bankrupt was sold in four lots. One purchaser bought 
the name of the bankrupt and the good-will. 

THE COURT: You don’t have to go into the details. 

You contend the authorities hold that good-wdll 

18 and a trade-mark may be sold separately from the 
assets? 

MR. BLUM: Yes, sir. On page 14 of my brief that was 
decided by the U. S. Court of Customs and Patent Appeals 
one day before the First Assistant Commissioner ren¬ 
dered his decision in this case, and there again — 
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THE COURT: Where is that case in your brief? 

MR. BLUM: Page 14 of my brief. There have been a 
number of other cases. 

THE COURT: They are all in your brief ? 

MR. BLUM: Yes. 

THE COURT: You might argue them later jrn at a 
later stage of this case. At this time I would like to get 
just a skeletonized statement. 

MR. BLUM: Very good, Your Honor. I thinkj I have 
given my case in a skeletonized form. 

THE COURT: How long is this case going to take? I 
don’t want to hurry you, but I want to schedule njy other 
cases. 

MR. BLUM: That will depend on the way Your Honor 
wants the evidence presented. The bulk of the evidence is 
in the form of testimony taken in the Patent Office, which 
under the statute becomes available as evidence in tljiig case, 
and if Your Honor wishes this I will read aloud — 

THE COURT: I will certainly not permit you to do 
that. 

MR. BLUM: I accept Your Honor’s suggestion that we 
don’t. I think it is a very practical one. Then the 
19 case shouldn’t take long. I would say we olught to 
be able to finish it by tomorrow evening. 

May I suggest to Your Honor that I certainly doh’t want 
to read into the record all of this evidence. It may be con¬ 
sidered as read, but I think it would help Your Honor if 
one or two salient questions and answers may be reajd as we 
go along. 

THE COURT: Yes, that would be helpful, but you will 
have to be very selective in your reading. 

MR. BLUM: Yes, sir, that is what I contemplate doing, 
being extremely selective. 

THE COURT: In other words, I never allow cofinsel to 
read a lengthy position out loud to the Court because I can 
read it myself and save time that way, but I will be very 
glad to have counsel call my attention to the salient features 
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of any deposition, very briefly and in a skeletonized fashion. 

MR BLUM: I will offer all our depositions and ex¬ 
hibits in evidence, to be considered as read, and then until 
Your Honor becomes tired of listening to me I shall read 
what I think are pertinent excerpts which I think will es¬ 
tablish my points, and then I will rest. 

Then I have one brief witness, in addition to the deposi¬ 
tions taken in the Patent Office. 

MR. KALISH: May I inquire of Your Honor 
20 how a certain point might be handled here; in the 
course of these depositions which were taken, as al¬ 
ways, before a Notary Public, whether the objections which 
were interposed during the taking of those depositions 
might be called to the Court’s attention in a supplemental 
memorandum to be filed later? 

THE COURT: No, you better not depend on that, be¬ 
cause I frequently decide cases at the end of the trial. I 
think if you want me to rule on points of evidence you bet¬ 
ter bring it up. 

MR. BLUM: As I understand Patent Office practice, 
that any motion which is made to strike out a deposition, or 
part thereof, can be renewed at final hearing before the Pat¬ 
ent Office and passed upon; otherwise it is deemed as 
waived. 

THE COURT: As I understand it, the proceedings be¬ 
fore the Patent Office are admissible in an action under 
4915. 

MR BLUM: Yes, sir. 

THE COURT: So I don’t think the question as to 
whether the Commissioner or the Examiner properly ad¬ 
mitted certain evidence can be reviewed here; anything that 
was before the Patent Office is admissible before me. That 
is my understanding of the law. If any counsel differs 
from that I would be very glad to hear you. 

MR. REYNOLDS: It would certainly be admissible as 
showing part of the evidence in the Patent Office, of 
course. 
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21 THE COURT: I think I will let you open your 
case after the luncheon recess. 

MR. KALISH: Will Your Honor wish an opening 
statement from me? 

THE COURT: I would be very glad to have an Opening 
statement from all counsel who are participating. What is 
the position of the Patent Office? 

MR. REYNOLDS: We feel this is more or les^ a pri¬ 
vate fight. They have brought us in. 

THE COURT: We will recess now for luncheon nn til 
1:45. 

(Thereupon, at 12:30 o’clock p. m., a recess wais taken 
until 1:45 o’clock p.m. of the same day.) 

22 Afternoon Session 

(The hearing was resumed at 1:45 o’clock p.m., 
pursuant to the recess.) 

THE COURT: You may proceed, Mr. Kalish. 

Opening Statement on Behalf of the Defendant, 
Continental Distilling Corporation 
By Leonard L. Kalish, Esq. j 

MR. KA LISH: May it please the Court, I t |hink it 
might be helpful to the Court if I handed to the £ ourt a 
preliminary memorandum which my co-counsel and; I have 
prepared for Your Honor’s use, a copy of which I hive just 
handed to plaintiff’s counsel. This preliminary memoran¬ 
dum touches upon just three points of law governing this 
type of a proceeding, wffiich points of law we belieie to be 
applicable, and I would like to cover this very briefly. It is 
very short and the authorities are all noted in ther^. 

The three points are essentially these: That iiji order 
for plaintiff to prevail in proceedings under Section 4915 
of the Revised Statutes, plaintiff must show that the de¬ 
cision of the tribunal below, that is, of the Commissioner of 
Patents, was in error and it must show that by cl4ar and 
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conclusive proof. A mere preponderance of evidence on 
this point is not sufficient. 

THE COURT: I don’t think you need enlarge on that. 

MR. KAL1SH: And our next point is that evi- 

23 dence to be of any value, and I will go so far as to 
say to be admissible in these proceedings, must be 

evidence of the kind which was not available to the plain¬ 
tiff with the exercise of reasonable diligence. In other 
words, evidence which it could not have adduced in the Pat¬ 
ent Office proceedings, with reasonable diligence — 

THE COURT: That is not my understanding of the 
law. 

MR KALTSH: Pardon ? 

THE COURT: That is not my understanding of the 
law. This is a proceeding de novo. 

MR KALISH: Well, I haye cited here on page 5 the 
authorities on that point. 

THE COURT: Have you any authority in this jurisdic¬ 
tion? 

MR KALISH: Yes. Schilling vs. Schwitzer-Cummins, 
142 Fed. (2d) 82; Boucher vs. Sola Electric Co., 131 Fed. 
(2d) 225; both of the Court of Appeals for the District of 
Columbia; also Barrett vs. Koppers, 22 Fed. (2d) 395, for 
the Third Circuit, all to the point — 

THE COURT: Don’t you understand that this being a 
proceeding de novo it is open to both parties to offer what¬ 
ever evidence they deem desirable, and which evidence is 
admissible? Isn’t that the view of the Patent Office, Mr. 
Reynolds? 

MR REYNOLDS: There have been a number of deci¬ 
sions on that, Your Honor; there was one just recently 
handed down. As I understand the purport of it, it is that 
you can’t deliberately withhold evidence from the 

24 Patent Office in order to present it to the Court. 

THE COURT: • Oh, that is, of course, so, but the 
mere fact it was available or could have been secured by the 
exercise of due diligence but wasn’t secured, doesn’t make 
it inadmissible in 4915 proceedings. 






MB. BEYNOLDS: That is the way I understabd their 
last decision, that in the absence of a deliberate 'Withhold¬ 
ing-— 

THE COUBT: That is my understanding. 

MB. KALISH: Perhaps the distinction need not be 
drawn too fine. Whether we regard it as inadmissible or 
whether we regard it as admissible but not doing the plain¬ 
tiff any good is quite immaterial. 

THE COUBT: I think if it is admissible then it can be 
considered for all purposes, but proceed with your next 
point 

MB. KALISH: And the third point is that the validity 
of the defendant’s registration, upon the basis of which 
the plaintiff’s registration was ordered to be canceled, is 
not here in issue, and that plaintiff cannot challenge the 
validity of our registration. 

I don’t think I need go any further on those three points. 

THE COUBT: I think you better explain the last point. 
Just what do you mean by that? This whole action is for 
the purpose of challenging your registration 
25 MB. K A LISH: Challenging our registration? 

THE COUBT: Isn’t it? 

MB. KALISH: No. The purpose of this proceeding is 
to direct the Commissioner not to cancel plaintiff’s regis¬ 
tration. 

I should say this at the outset, and perhaps this will point 
up better than even the other points of law: 

In January, 1938, plaintiff’s counsel wrote to the defend¬ 
ant, Continental, and asked Continental to discontinue the 
use of the mark “Charter Oak,” and to voluntarily Consent 
to the cancellation of its trade-mark on Charter Oak. 

After some correspondence, which resulted in nb agree¬ 
ment, plaintiff filed cancellation proceedings against us in 
the Patent Office seeking to cancel our registration 0^1 Char¬ 
ter Oak, ours being the senior registration. 

That cancellation proceeding went through the prelimi¬ 
nary stages of pleadings, and after much delay, many ex- 
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tensions of time to enable the plaintiff to take testimony, 
plaintiff took testimony in that cancellation proceeding. 

After taking testimony it moved to withdraw that can¬ 
cellation proceeding without prejudice. We opposed such 
a withdrawal, but notwithstanding our opposition, under 
the rules then prevailing, which have since been changed, 
they were permitted to withdraw that cancellation proceed¬ 
ing without prejudice. 

26 Thereupon, and because we could not have the 
matter so determined, we filed cancellation proceed¬ 
ings against plaintiff’s registration of “Old Charter.” 

THE COURT: This is an action really to establish the 
validitv of the registration of the Old Charter trade-mark? 

MR. KALISH: Right. 

THE COURT: But doesn’t it incidentally involve the 
validity of your trade-mark. 

MR. KALISH: In one sense, yes, and in another sense, 
no. It does in this sense, and I am willing to concede this 
much, that if plaintiff can show that prior to the adoption 
and use of our mark, that is, prior to our application date, 
which was November 22, 1933, if prior to November 22, 
1933, and through predecessor of plaintiff, to which it 
truly succeeded, it had made a trade-mark use and that 
trade-mark use was continuous and they truly inherited it 
by proper, good transferences, et cetera, they prevail. 

THE COURT: I think with that we are all agreed. 

MR. KALISH: To that extent it affects our registra¬ 
tion, but that is a different type of attack from the attack 
which we understand from the pleadings they also make, 
and that wholly apart from whether they can show priority 
in themselves as of the date prior to November 22,1933 — 
wholly apart from that — they say that our registration is 
no good irrespective of whether they had priority. 

27 THE COURT: On what grounds? 

MR. KALISH: I should like Mr. Blum to speak 

on that 

THE COURT: You can answer the question, can’t you? 
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ME. KALISH: As nearly as I understand their plead¬ 
ings, they say our registration is no good because we either 
didn’t make an adequate use or we abandoned tljie mark 
after registration, or after application; that is to say, aban¬ 
donment or non-use by us which affects the validity of our 
registration internally. 

THE COUET: Isn’t that involved in the question as to 
whether the plaintiff’s use was older than your use? Get¬ 
ting down to a nutshell, isn’t that the question? 

ME. KALISH: That is the question. The question is 
whether plaintiff can show use within the section required 
by the law prior to November 22, 1933, the date of our 
application for the registration of “Charter Oaki” upon 
which application our registration was issued. 

THE COUET: I think I understand your position. You 
may proceed. 

ME. KALISH: On that last point I call Your Honor’s 
attention to the Empire Crafts Corporation vs. Rational 
Silver Company, decided recently and reported at 60 Fed¬ 
eral Sup. 1020, tiie particular part being on page 1022, and 
it is quoted on the top of page 7 of our memorandum — 

THE COUET: I think really you are dealing 
28 here with subordinate points rather than the crux of 
the case. 

Suppose you make the opening statement as to the real 
issues in this case. 

ME. KALISH: On that score, on the underlying issues, 
I would like to hand to Your Honor at this time a copy of 
the brief which was filed by us, Continental, before the 
Commissioner of Patents on the appeal, because it Contains 
a rather complete excerpt of the testimony and of the law. 
Counsel have had a copy of this from the appeal and I will 
from time to time refer to parts of this and in that way 
quote parts of the testimony. 

In brief outline the situation is this: I should say per¬ 
haps it is part of the outline by the Examiner of Trade¬ 
mark Interferences— 



THE COUET:. I want an oral statement. 

MR. KALISHT:* I will give Your Honor my view of this 
matter in just broad outline. 

T H E COURT: I would like to have a skeletonized state¬ 
ment from: you .of the facts as you understand them of the 
points involved. 

. l MR.^KALISH: Sometime prior to prohibition, how far 
back fe: unimportant, Wright and Taylor, a partnership, 
were in business in Kentucky, and they did sell Old Charter 
whiskey, p c 

The testimony is clear that upon the advent of prohibi¬ 
tion Wright and Taylor, which before that time was 

29 ' a corporation, but succeeding, I presume — although 

the evidence isn’t clear — to the partnership, Wright 
and Taylor made a decision which was never revoked or 
rescinded but which was carried through to the end, namely, 
to get out of the whiskey business and to convert their as¬ 
sets into real estate. 

That original decision was made directly upon repeal, or 
within a year after repeal — directly upon, practically. 

It was a concern that had lots of assets. It was a de¬ 
cision to convert these assets as rapidly as possible, and 
that plan was consummated and they became large owners 
of real estate in Louisville and elsewhere — office buildings, 
and so'on. - 

During this prohibition period they sold their available 
stock to medicinal permittees in barrels, and I am not sure 
whether they sold any case goods or not. They had much 
whiskey there which was not branded whiskey at all. It 
was just barrels of whiskey made by Wright and Taylor — 
not Old Charter, just whiskey. 

They also had some bottled goods under the trade-mark 
Old Charter.' 

They, once during prohibition, had a small additional 
amount distilled for them by the Stitzell Distillery to aug¬ 
ment their then supplies, but still never changing their 
original decision to get out of the whiskey business 

30 as fast as possible. 
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On July 8, 1933, a man named James Burns, jclearlv 
and obviously nothing more than a promoter in thje ordi¬ 
nary sense of that term, a man who had no know-how of 
the business, had nothing, but he went out to promote other 
people to form stock companies — it was a stock-se llin g 
scheme on his part — he went out to see whether with a 
small amount of money — and the evidence is not $800,000, 
but I think it was something like $20,000 — he took an op¬ 
tion and then as promoter he went out to see to whom he 
could sell the option. 

THE COUBT: He took an option from whom, on what? 

MR. KAL ISH: He took an option from Wright and 
Taylor to buy a lot of whiskey, that is, all barrels of Bour¬ 
bon whiskey. 

THE COURT: Then what did he do ? 

MR. KALISH: He then took that option, so-called, and 
he went to some people, whose names escape my recollec¬ 
tion at the moment, and got them to form two corporations, 
one the U. S. Distillery Company, and the other Wright- 
Taylor, a Kentucky corporation, and on the 18th of July, 
ten days later, after he had bought all that Wright and 
Taylor had, he got Wright and Taylor to resell that to two 
other corporations. He got them to sell to one corporation, 
U. S. Distillery Company, I think, the naked trademark 
without good-will. 

31 THE COURT: Of course, your adversary claims 
the trade-mark and the good-will were sold together. 

MR. KALISH: Yes. 

THE COURT: There seems to be a difference of opin¬ 
ion. 

MR. KAL ISH: That is right. The assignments are 
here; the papers are here. 

THE COURT: Because I take it a trade-mark is not 
saleable without good-will. 

MR. KALISH: That is correct. I agree with Mr. Blum 
to this extent, that you can have the sale of a trade-mark 
with the good-will without necessarily selling your physical 
assets. 
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THE COURT: Your point is the trade-mark was sold 
without good-will? 

MR. KALISH: Yes, sir, which is a different point from 
what Mr. Blum argues. 

Then they sold some unbranded bulk whiskey to the other 
company. Those two companies never had offices, never 
had any books, never did any business, never had an em¬ 
ployee, but those two companies in turn resold to a Mary¬ 
land company, or one of them. 

I should say this, a point I overlooked is that the whis¬ 
key wasn’t actually sold either. They sold to these two 
naked corporations, without a place of business or any¬ 
thing, they sold them some warehouse receipts which 
32 were placed in escrow, not delivered— 

THE COURT: Are these details salient? 

MR. KALISH: Perhaps not. 

THE COURT: Give me a skeletonized statement be¬ 
cause if you put in a lot of ramifications you make it much 
harder for me to follow. 

MR. KALISH: I will try and follow Your Honor’s sug¬ 
gestion. 

This Maryland corporation was formed, Wright and 
Taylor Company of Maryland. It had no place of busi¬ 
ness ; it did no business— 

THE COURT: You have said that. Let’s get down 
from there. 

MR. KALISH: Therefore, there were three inactive 
corporations before Bemheim bought something, and we 
will show later what they bought and what they didn’t 
buy. 

Bemheim bought and did nothing with the mark, ad¬ 
mittedly at least until the end of 1937. There is no evi¬ 
dence they ever did anything with it at all. It is argued 
they sold something at the end of 1937. 

Mr. Taylor testified in this proceeding— 

THEi COURT: Don’t tell me the testimony. Give me 
a skeletonized statement of the facts first. 
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MR. KALISH (continuing): —that the intention on 
July 8, 1933 was as it was at the beginning, to aban- 

33 don the mark. They were getting rid of iif; they 
were getting rid of everything they had. That they 

got rid of it is to be seen. The fact is that there Vas no 
bona fide transfer of any kind or character, nor apy use 
of the mark, any bona fide use of the Old Charter trade¬ 
mark from July 8 until sometime in 1938 or 1939 ot 1940, 
but Bernheim, and its successors— 

THE COURT: We are only interested in what went 
on prior to 1933. 

MR. KALISH: That is right. There was no boha fide 
use by the alleged predecessors. 

We contend, and the Examiner of Interferences held, 
and the Commissioner affirmed, that the plaintiff here, the 
respondent in the Patent Office, is simply standing on 
such use as it made sometime in 1938 or 1937 or 1^39. It 
has no successorship in any sense of the word. 

THE COURT: Isn ’t the vital date here 1933 ? 

MR. KALISH: That is the vital date. 

THE COURT: We are not interested in what hap¬ 
pened beyond 1933. 

MR. KALISH: Of course, their dates are not only 
defective prior to November 22, 1933, because had they 
had an actual good assignment it was abandoned between 
November 22, 1933 and the end of 1937, but therd was a 
non-use and none of the transferees made any use of it, 
and, therefore, it is our position that they hkve not 

34 acquired anything by and through these alleged 
transfers. 

In view of the possibility, and it isn’t clear to my mind 
just what the real attack is, and I have no sure fway of 
knowing— 

THE COURT: It seems to me it ought to bd. You 
had a pre-trial. You gentlemen ought to know what the 
litigation is about. 


I 
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MR. KALISH: I think we do, Your Honor, but we 
don’t know the fine points that may be argued. 

THE COURT: Oh, I think you should. 

MR. KALISH: I have prepared a motion for leave to 
amend the answer to plead laches insofar as it concerns 
an attack on our— 

THE COURT: Any objection to granting it ? 

MR BLUM: May I see it for a moment ? 

THE COURT: Yes. I don’t think really you have 
to plead laches affirmatively because if laches is here on 
the evidence the Court would probably act on it, but still 
I think you would be on the safer side to plead it Any 
objection? 

MR BLUM: I have no objection. 

T HE COURT: Motion granted. 

You may proceed, Mr. Kalish. 

MR KALISH: I think that about covers the broad 
outline, unless Your Honor wants further detail. 

THE COURT: Mr. Reynolds. 

35 MR. REYNOLDS: I would like to explain briefly 
what our position is. 

THE COURT: Yes. 

Opening Statement on Behalf of the Defendant, 

The Commissioner of Patents 
E. L. Reynolds, Esq. 

MR. REYNOLDS: This is, of course, a contest be¬ 
tween these two parties to determine which one is entitled 
to registration, and the function of the Commissioner was 
really judicial in nature, so we don’t propose to offer any 
evidence, but I would like to explain the basis of the 
Commissioner’s decision here. 

- These parties each have a registration of substantially 
the same mark, so that obviously both registrations can’t 
be valid. The only question is, which one is invalid? 

The Continental registration was prior in point of time 
by about a year, and that is, of course, presumed to be a 
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valid registration, and it is our position that no evidence 
has been offered here which would show that it is invalid. 

Old Charter has attempted to antedate that mark by- 
tracing a chain of title and use back of the date of the 
Continental’s registration, and it is our position that there 
is a break in that chain along about 1933 because there was 
a proposed transfer of the mark but there was no actual 
transfer of the good-will of a going concern there. 
36 It was simply a transfer with the idea that this 
mark might be used later in the building of a hew 
factory, and so on. 

THE COURT: At what point do you say there was 
a break in the chain of title—transfer from whom to 
whom? 

MR. REYNOLDS: The original transfer from the 
Wright-Taylor Distillery Company to Wright-Taylor Dis¬ 
tilling Corporation, there was a break there. Also, the 
Wright-Taylor Distilling Company didn’t use the mark, 
didn’t manufacture under it, and we think there whs a 
break there. 

THE COURT: That is from Wright & Taylor to 
Wright-Taylor Distillery Corporation? 

MR. REYNOLDS: Yes, and a further break in that 
Wright-Taylor Distillery Corporation didn’t use the ihark 
and, therefore, had nothing to transfer on to Bemheim. 

THE COURT: The transfer from Wright & Taylcfr to 
Wright-Taylor Distillery Corporation and then to Bem¬ 
heim? 

MR. REYNOLDS: Yes, coupled with the non-use by 
Wright-Taylor Distillery of the mark. 

THE COURT: Do I understand correctly your posi¬ 
tion really is there are two defects to the chain of tjitle; 
that the transfer from Wright & Taylor to Wright-Taylor 
Distillery Corporation was invalid? 

MR. REYNOLDS: That is right. 

THE COURT: And further that Wright-Taylor Dis- 
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tillery Corporation had nothing to transfer to Bern- 

37 heim for that reason, and for the additional reason 
that it had not used the trade-mark? 

MR. REYNOLDS: That is right. 

THE COURT: Do you concede an act for injunction 
lies against the Commissioner under 4915? 

MR. REYNOLDS: No, sir, I don’t think it does, and 
I don’t think Judge O’Donoghue ruled it did. 

Section 4915 says the Court may, if certain things, and 
they will authorize the Commissioner to do something. I 
might say there is no necessity for an injunction here. If 
the Court holds there is no basis for cancelling this 
mark here then the Commissioner won’t cancel it on that 
basis. 

THE COURT: In other words, this is really an action 
for declaratory judgment rather than for injunction? 

MR. REYNOLDS: That is right. 

MR. BLUM: I followed the form that I did in Mr. 
Justice O’Donoghue’s Court where the Commissioner 
ordered the cancellation and we sued for injunction in 
Alexandrine vs. Coe and Mr. Justice O’Donoghue gave us 
the injunction. Whether it is a declaratory judgment or 
an injunction, I don’t care about that. 

THE COURT: Gentlemen, do I correctly understand 
that the issues in this case may be narrowed down to the 
question as to whether there is a break in the chain of 
title in the conveyances of this trade-mark, and further 
narrowed down in that the alleged. breaks in the 

38 chain of title are in the transfer from Wright & 
Taylor to Wright-Taylor Distilling Corporation and 

from Wright-Taylor Distilling Corporation to Bernheim? 
Do the issues narrow down to that? 

MR. BLUM: No. There is one further issue. Let’s 
assume, for example, we got nothing from Wright & 
Taylor, that we are a rank outsider, that nevertheless the 
evidence shows that until June 30th— 

THE COURT: What is the issue ? 
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MR. BLUM: The issue is that the defendant, Conti¬ 
nental, pirated or tried to pirate a well-known trade-mark 
then extensively in use; they sold alcoholic beverages with¬ 
out permits and that to the extent they sold without permit 
it was without right and has no basis and has nj) stand¬ 
ing in this case. 

THE COURT: It must have a standing if you are 
suing them in Court. You brought them into court. 

MR. BLUM: One of the issues passed upon by Mr. 
Justice McGuire, at pre-trial, was that they moved to 
limit the pre-trial issues—I have it on page 10 of my 
brief, Your Honor—and the motion was refused and there 
is a brief memorandum opinion by Mr. Justice McGuire 
on December 7,1945. 

THE COURT: What was' the date of the memo¬ 
randum? 

MR. BLUM: December 7,1945. 

THE COURT: WTiy wasn’t this action begun tl^en? 

MR. BLUM: Due, very largely, to my illness 
39 and the courtesy of opposing counsel it has been 
adjourned. 

THE COURT: Have you got a copy of Mr. 
Justice McGuire’s opinion? 

MR. BLUM: Yes, I think I can find it in a second. 

THE COURT: Give me the date again. 

MR. BLUM: December 7,1945, Your Honor. 

THE COURT: Yes, I have it. 

MR. BLUM: Your Honor will see there was a motion 
made to limit the issues upon the ground that Continental 
attacked the validity of our registration and they wouldn’t 
allege priority of use by a third party, namely, ^Wright 
& Taylor. Mr. Justice McGuire, in his memorandum as 
I have it here, says: 

“The Court has jurisdiction and the present proceed¬ 
ings contemplate a trial de novo. Both these points are 
settled law and no longer arguable.” 

That was the same thing that was ruled upon by Mr. 
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Justice O’Donoghue when they moved to dismiss the com¬ 
plaint on the ground the Court had no jurisdiction over 
the subject matter because one of the grounds stated in 
our complaint was they never had any right to use 
“Charter Oak”; that they were a mere interloper— 

THE COURT: Let me see if I understand you cor¬ 
rectly. You claim that the Continental has no right to 
use the Charter Oak trade-mark! 

40 MR. BLUM: Yes, sir. 

THE COURT: And for that reason they are not 
entitled to maintain a proceeding to cancel your trade¬ 
mark! 

MR. BLUM: That is correct. 

THE COURT: But shouldn’t you make yourself a 
party to the cancellation proceeding! Continental brought 
a cancellation proceeding against you! 

MR. BLUM: Yes, sir. 

T HE COURT: Wasn’t that matter determined in that 
proceeding! 

MR. BLUM: No. In the cancellation proceeding, as 
held by the Commissioner, and I think correctly as far 
as the Patent Office is concerned, the registration is like 
Holy Writ, you can’t challenge it. 

THE COURT: I think this Court can only review the 
action of the Commissioner. 

MR. BLUM: No, it has been held very recently in 
two decisions, Your Honor. First you have the pre-trial 
ruling where the exact point was passed upon. 

THE COURT: No, the pre-trial ruling is not a defini¬ 
tive ruling on any question at all. It is only an attempt 
to clarifv the issues. 

MR. BLUM: All right, that may be, but for example, 
on September 15 of this year—the decision is on page 
35 of my brief—the Court of Appeals of the Dis- 

41 trict of Columbia held that in a “4915” suit involv¬ 
ing patent rights that if an appeal is taken to the 

United States Court of Customs and Patent Appeals the 
only issue is priority. 


73 


On the other hand, when a 1 4 4915” snit is filed in this 
Court then one of the issues is patentability, thatf is, the 
right of each party— 

THE COURT: I know, but that is a question that 
should have been passed upon in the Patent Office— 

My understanding of an action under Section 4915 is 
that it is no broader than the issues in the Patenj; Office. 
In other words, the action under Section 4915 is a suit 
to review the action of the Commissioner of Patents. 

MR. BLUM: Your Honor, in that Mary Garden case 
you have the same situation. We represented Parfumerie 
Rigaud, a perfume company, and for many years tiey had 
very similar marks with Mary Garden. Mary garden 
started cancellation proceedings in the Patent Office alleg¬ 
ing she had never really given her consent to the use of 
her name and portrait. We urged laches before the Com¬ 
missioner and he held that that issue couldn’t comd before 
him. We then started a “4915” proceeding in this Court, 
which came before Mr. Justice O’Donoghue— 

THE COURT: Tell me the thing briefly. 

MR. BLUM: And he held that in this suit the issue of 
laches could be raised and he, therefore, enjoined 
42 the Commissioner in just the same way that my 
friend a minute ago— 

THE COURT: Is that a reported case? 

MR. BLUM: No, sir. 

THE COURT: Well— 

MR. BLUM: It is a case decided in this Court. 

THE COURT: Did Mr. Justice O’Donoghue w|rite an 
opinion? 

MR. BLUM: I think he issued findings of fact and 
conclusions of law. 

THE COURT: Otherwise I would have to base my 
views on counsel’s interpretation of what Mr. jlustice 
O’Donoghue said. 

MR. BLUM: No, we can have the file brought iji. We 
have had it here before in the former arguments. 
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THE COURT: Is there any Court of Appeals decision 
on that point! 

MR. BLUM: You mean a decision by the Court of 
Appeals of this District! 

THE COURT: Yes. 

MR. BLUM: The only decision I can point to on that 
question, other than the pre-trial rulings, is on page 36 
of my brief, the Quaker Oats case. 

THE COURT: What are you citing it upon! 

MR. BLUM: I am citing it on this point, that the 
Court held that in a “4915” suit, where the issue was the 
validity of a mark, it was one of the issues that 
43 could be raised in a “4915” suit irrespective of 
whether or not it could be raised in the Patent 

Office. 

THE COURT: Where is that cited! 

MR. BLUM: On page 36 of my brief, Your Honor. 

THE COURT: Will you tell me briefly, in a single 
sentence, just what it is that you claim is in issue here 
in regard to the Continental’s use of “Charter Oak”! 

MR. BLUM: That when they started using, in No¬ 
vember, 1933, there was then on hand a very large stock 
of Old Charter whiskey distilled by Wright & Taylor 
which was legally saleable under the name of Old Charter. 
A registration betokens the exclusive right; priority of 
adoption. 

THE COURT: Tell me what the issue is. 

MR. BLUM: The issue is we can attack the validity 
of their registration and we can urge that all they did 
was to pirate the well-known Old Charter trade-mark 
of Wright & Taylor in use in November, 1933 and con¬ 
tinued to be used until 1937. Then we began the use of 
it after we had a stock of matured whiskey, so that 
irrespective of the chain of title from 1874 on to the 
present date there has been a continuous and adverse use 
to them of Old Charter starting sixty years before they 
began. 



Secondly, that they must prove they had a legal right 
to sell Charter Oak whiskey, gin, rum, rye, brandy and 
cordials, because under all the decisions in ^rade- 

44 mark cases any sale of alcoholic beverages during 
the prohibition period was unlawful unless proved 

to be lawful by Governmental permits. 

THE COURT: I just want a statement of the issues. 
Don’t cite authorities yet. I want to do my own think¬ 
ing first. 

What standing would you have to raise that question 
unless you were the rightful owner of the Old Charter 
trade-mark! 

MR. BLUM: For this reason: Under the provisions 
of the statute—I am quoting now from the statute—the 
statute says that in order to cancel a mark you must 
show that the registrant at the time of his application had 
no right to use the mark. It doesn’t say a word about 
actual use. 

We applied for registration in November, 1934, I be¬ 
lieve— 

_ i 

THE COURT: Suppose you answer my question. 

MR. BLUM: I beg your pardon; I am not trying to 
duck it 

THE COURT: No, but you are giving me a lot of 
details in answer to a simple question. 

MR. BLUM: AH right. 

THE COURT: My question was, if you haven’t got 
title to the Old Charter trade-mark what standing have 
you to attack the Charter Oak trade-mark! 

MR. BLUM: We have this standing, that a cancella¬ 
tion proceeding can be brought only by one who 

45 has a valid, equitable and legal right to rise the 
mark adversely. He must be a party in interest. 

A mere outsider or interloper has no standing tb bring 
that cancellation proceeding; therefore, they have no 
standing to maintain at any time because they never had 
a right to use our registration “Old Charter.” 
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The cancellation proceeding was brought against Old 
Charter Distillery Co., Inc. It is merely a reversal of 
parties except now the Commissioner of Patents is a 
party defendant, but we couldn’t raise these in the Office 
of the Commissioner of Patents. 

THE COURT: Why not ? 

MR. BLUM: We raised them but the Commissioner 
said he refused to consider them. He said, “I am not 
going to listen to any attack upon the registration of 
Charter Oak,” and he cited some decisions to that effect, 
and that is why instead of taking any appeal to the U. S. 
Court of Customs and Patent Appeals I filed this action 
in equity where this Court has general equity jurisdic¬ 
tion to consider any issue as though there were origi¬ 
nally an action for declaratory judgment. 

THE COURT: I think I see your point. 

MR. BLUM: Very well. 

THE COURT: Well, then, are these the issues in this 
case? 

First: Whether Wright & Taylor conveyed the Old 
Charter trade-mark validly and lawfully to the 
46 Wright-Taylor Distilling Corporation? 

Second, whether the Wright-Taylor Distilling 
Corporation conveyed anything to Bernheim or whether 
they attempted to convey the Old Charter trade-mark? 

Third, whether Continental has a right to the use of 
the Charter Oak trade-mark? 

MR. BLUM: Exactly. 

THE COURT: I am not now passing upon the ques¬ 
tions of law as to whether that last issue is valid. I will 
take testimony on it and leave decision of that to the 
conclusion of the case. Can’t we confine the testimony? 

MR. REYNOLDS: There is one point I overlooked, 
and that is the Commissioner recommended that the Bern¬ 
heim Distilling Company had made no use of the mark 
at the time when it applied for registration, and, of course, 
if that is true it is a further ground for cancellation. 
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THE COURT: I suggest we arrange to confine the 
testimony of this case to these issues. Of course, you can 
make your record by putting in your position on the 
other issues, but I think the discussion of this trial should 
be confined to these matters in controversy. 

MR. BLUM: In addition to my depositions I wish to 
offer the testimony of a gentleman here, Mr. Seasonwein, 
to the effect that up to the present time they have never 
given us any notice of infringement, except possibly 

47 a counter-claim filed that— 

THE COURT: Can’t that fact be stipulated? 

MR. BLUM: No. 

MR. KALISH: Oh, no. We gave them notice of in¬ 
fringement in our 1938 correspondence. We gave notice 
of infringement when we filed the present cancellatibn pro¬ 
ceedings I think in 1939. We gave notice of infringement 
again when we filed in the United States District Court— 

THE COURT: There shouldn’t be any controversy 
over the question. 

MR. BLUM: First, the fact is very clear, I certainly 
will concede that they filed a petition for cancellation; 
that in that they alleged there was confusing similarity 
between the two marks. The question of law is as to 
whether that is equivalent to the statutory notice of in¬ 
fringement. There is a case on that, which I will cite at 
the proper time, the Emerson case. 

If Mr. Kalish should produce any letter charging in¬ 
fringement of a registered mark of 1938 I will take his 
word for it, as far as the carbon is concerned; there is 
no need of any testimony. 

THE COURT: Do you have such corerspondence? 

MR. KALISH: I don’t have the correspondent handy. 
Why should we give notice of infringement? Why is that 
relevant here? 

48 MR. BLUM: For this reason— 

THE COURT: Tell me briefly, in 6ne sen¬ 
tence, what is the bearing of that issue? 
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MR BLUM: The bearing of that issue, in the Ken¬ 
tucky Club case it was held that long delay to assert 
rights of this kind debarred cancellation as an equitable 
principle. 

THE COURT: In other words, it bears on the ques¬ 
tion of laches? 

MR BLUM: Exactly. 

THE COURT: Very well. Put your testimony on. 

MR KALISH: May I make a record of this one sug¬ 
gestion, Your Honor? 

THE COURT: Very well. 

MR KALISH: The fact that the Commissioner held 
certain things were defective in the alleged chain of 
title is not to be construed as our admission that there 
aren’t other defects— 

THE COURT: Oh, yes, you are not estopped. Proceed 

MR KALISH: The Commissioner didn’t rule that 
the other links were good. 

THE COURT: Before you proceed, is the Commis¬ 
sioner’s opinion handy? 

MR BLUM: It is in 58 U. S. Patents. 

THE COURT: Have you got a copy of the Commis¬ 
sioner’s opinion? 

49 MR. KALISH: Yes. 

THE COURT: And of the Examiner’s opinion? 

MR KALISH: We will supply a copy in just a minute. 

MR REYNOLDS: I have the original. 

THE COURT: Before we adjourn I would like to have 
a copy of the Commissioner’s opinion and of the Exam¬ 
iner’s opinion. 

MR KALISH: The Examiner’s opinion is in the book, 
I think. 

THE COURT: Well, you said you think— 

MR JACOBI: Mr. Reynolds has the Patent Office 
file. 

MR. REYNOLDS: I have only the original, Your 
Honor, which I can’t leave. 


i 
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THE COURT: One of yon gentlemen must have a 
copy of it. I would like to have a copy of the Examiner’s 
opinion and the Commissioner’s opinion, and I would like 
to have them this afternoon because I would like to take 
them home. 

MR. BLUM: We will supply it, Your Honor. 

THE COURT: You may proceed. 

MR. BLUM: Mr. Seasonwein, will you take the standi 
Thereupon— 

Milton B. Seasonwein 

was called as a witness on behalf of the Plaintiff and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

MR. BLUM: First, although I think it may be in 
50 the file, I offer in evidence a copy of the certificate 
of trade-mark registration No. 321,823, issued on 
February 19, 1935, to Bemheim Distilling Company, a 
Kentucky corporation, as Plaintiff’s Exhibit T-L 

MR. KALISH: That is already in evidence. 

THE COURT: It is not in evidence before me. 

MR. K A LISH: This has all been offered. 

THE COURT: It has not been offered as yet. It may 
be admitted. 

(Certificate of Trade-Mark Registration No.! 321,823, 
“Old Charter,” issued February 19, 1935, to Bemheim 
Distilling Company, received in evidence as Plaintiff’s 
Exhibit T-l.) 

Direct Examination 

BY ME. BLUM: | 

Q What is your name, age and occupation! A My 
name is Milton B. Seasonwein; I am 41 years of a$e. I am 
an attorney at law. 

Q Are you connected with Schenley Distillers Corpora¬ 
tion? A I am connected with— 

THE COURT: Just answer yes or no. 
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THE WITNESS: Yes, sir. 

BY MR. BLUM: 

Q When did yon become connected with them? 

51 In what year and in what month? A In or about 
December, 1934. 

Q In what capacity? A As an attorney. 

Q Since December, 1934, what has been your connection 
with the Schenlev Company? A I have been an attorney 
for the company, now’ being assistant general counsel work¬ 
ing in the office of the company and exclusively for the 
company, and I am an officer or director or both of many 
of the subsidiaries of the company, as well as being an 
officer of the corporation. 

Q What is the business of the Schenley Distillers 
Corporation? A Schenley Distillers Corporation sells 
distilled spirits and through subsidiaries manufactures dis¬ 
tilled spirits and wines. 

Q When you say “distilled spirits” does that include 
whiskey and the like? A It includes whiskey, brandy, 
rum, gin and alcoholic cordials. 

Q I show you Plaintiff’s Exhibit T-I and ask you 
whether the Bernheim Distilling Company mentioned in 
that certificate ever made any such arrangement with the 
Schenley Company? A The corporation made no ar¬ 
rangements, but the stockholders of the corporation 
did. 

52 Q What was the arrangement made by the stock¬ 
holders owning all the stock of this Bernheim Dis¬ 
tilling Company to the Schenley Company? A The stock¬ 
holders agreed to sell to Schenley Distillers Corporation 
all of their stock in exchange for a stipulated amount of 
stock of Schenley Distillers Corporation. 

Q When was that deal consummated? In what month 
and in what year? 

You may look at your records if you wish to refresh 
vour recollection. 
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A Yes, sir, thank you. In January, 1937, the contract 
to sell and buy was signed. 

Q And was that deal carried through whereby the 
Schenley Company acquired all the capital stock of this 
Bernheim Distilling Company mentioned in the certificate, 
Plaintiff’s Exhibit T-I? A Yes, sir. The arrangement 
was consummated in March, 1937. 

Q After this was done did the Schenley Company organ¬ 
ize another Bernheim Distilling Company, or cause it to 
be organized? A In point of time the second Bernheim 
Distilling Company, to which you refer, was organized 
before the consummation of the contract—rather[ before 
the closing date specified in the contract. 

53 Q And under laws of what State was this Bem- 
heim No. 2 organized? A The State of Delaware. 

Q And when was that organization completed? A 
The minute book is down there; I believe it was in Feb¬ 
ruary or early March of 1937. 

Q What year? A February or early March of 1937. 

Q And what happened to the assets of thi$ No. 1 
Bernheim Distilling Company, namely, the Kentucky cor¬ 
poration mentioned in this certificate, Plaintiff’s Exhibit 
T-I? A May I refresh my recollection? 

Q Yes. A The procedure which was followed was 
this: The stock of Bernheim Distilling Company, the 
Kentucky corporation, which was acquired by Schenley 
Distillers Corporation, was delivered to Bernheim Dis¬ 
tilling Company, the Delaware corporation, in exchange 
for all of its stock. 

Bernheim of Delaware then caused Bernheim of Ken¬ 
tucky to be dissolved, or to adopt resolutions to dis¬ 
solve, and in the process of dissolution Bernheim of Ken¬ 
tucky delivered to Bernheim of Delaware all of its assets, 
including real estate, machinery, equipment, whiskies in 
bond, and trade-mark and good-will. 

54 Q How about good-will? A And good-will. 
What I am trying to tell you is this— 


i 
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THE COURT: No. You have answered the question. 
You are a witness now. You are not an attorney. 

THE WITNESS: I wanted to answer— 

THE COURT: You have answered the question. 

BY MR. BLUM: 

Q As of what date did this Bemheim Company of 
Delaware, the Delaware corporation, take over the equip¬ 
ment, business, other assets, trade-mark and good-will of 
Bemheim Distilling Company of Kentucky, mentioned in 
this certificate. Plaintiff’s Exhibit T-l? A I am not sure 
of the exact date, sir. I believe it was between March 10 
and March 16,1937. 

Q Is it safe to say—state whether or not you are posi¬ 
tive it was after January 1, 1937 and before March 31, 
1937. A Of that I am absolutely positive. 

Q Did this Schenley Company remain the owner of the 
entire capital stock of this Bemheim Company of Dela¬ 
ware? A It did. 

Q Now, we have in this suit a concern bearing the name 
of Old Charter Distillery Co., Inc. Please state what re¬ 
lation this corporation has to the Schenley Company. 

A Old Charter Distillery Co., Inc., is a Delaware 
55 corporation, all of whose stock is owned by Schen¬ 
ley Distillers Corporation. 

Q Has all the stock of this Old Charter Distillery Co., 
Inc., been always owned by the Schenley Company? A 
Yes, sir. 

Q Was there any transaction of any kind between this 
Bemheim Company of Delaware that you have men¬ 
tioned and this Old Charter Distillery Co., Inc.? A Yes, 
sir. 

Q What was the nature of that transaction? A It was 
an assignment of the trade-mark “Old Charter” from 
Bemheim Distilling Company, the Delaware corporation, 
to Old Charter Distillery Co., Inc., the Delaware corpora¬ 
tion, in April, 1947. That assignment involved the— 

Q What year? A In April, 1937. The assignment 
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involved the assignment of the trade-mark, good-will, and 
business pertaining to Old Charter. 

Q And since that assignment was made— 

THE COURT: I would like to ask what is tjhe rele¬ 
vancy of all this line of testimony? Are these facts in 
dispute? 

MR. BLUM: Are they in dispute, Mr. Kalish ? 

MR. KALISH: I don’t know what their relevance is. 

THE COURT: I thought we had narrowed down 
56 this case to the four issues already stated. 

MR. BLUM: I had thought possibly there was 
some connection between this plaintiff and the registrant. 

THE COURT: That is what I am asking youf What 


is the relevance? 

MR. BLUM: The relevance is to show the connection 
between Old Charter Distillery Co., Inc., and the concern 
which took out the registration in issue. 

THE COURT: I get your point; you have answered 
my question sufficiently. 

MR. BLUM: Thank you. 

BY MR. BLUM: 


Q Have you checked up the figures on the sales of 
whiskey labeled “Old Charter” by these two Bemheim 
Companies, by this Old Charter Distillery Co., Inc., or by 
any other wholly-owned subsidiary of this Schenley Com¬ 
pany? A Yes, sir, I have, or, rather, I have had it done 
for me. 

Q In round figures please state what these sa es have 
been year-by-year. 

MR. KALISH: If Your Honor please, at this point I 
should like to interpose this objection, that during the 
same proceedings in the Patent Office— 

THE COURT: Tell me briefly what the objection is. 

MR. KALISH: —we asked Mr. Seasonwein, who 
57 was a witness in the Patent Office proceeding, to 


produce these same records and he refused 
duce them. 


to pro- 
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THE COURT: That is no ground for objection. 

MR. KALISH: The objection is those records were 
wilfully withheld then and, therefore, are inadmissible 
now. They were demanded and he refused to produce 
them. 

THE COURT: No, he is not asked to produce any 
records now. He is asked to make a statement. 

MR. KALISH: We asked to see the sales figures. 

THE COURT: Do you object because this testimony 
isn’t competent because it is secondary in character! 

MR. KALISH: I object to it on that ground, too, but 
also because it was refused at the other proceeding, and 
secondly, if he has those figures we would like to see the 
records. 

THE COURT: If you are objecting on the ground 
this is secondary evidence and not the best evidence I 
will sustain the objection. 

MR. KALISH: Ido. 

THE COURT: I sustain the objection. 

MR. BLUM: I ask that it be taken because these 
books are tremendous— 

THE COURT: I understand, but I can’t do that unless 
counsel concedes. I think the proper thing to do, Mr. 
Blum, is to put on the stand the man who made the 
compilation of figures. 

58 It is always proper when you have voluminous 
records to call an accountant or some other compe¬ 
tent person to make a compilation, instead of offering 
voluminous records in evidence, but I think that the person 
who made the computation should be produced. 

MR. BLUM: If it means bringing down this gentle¬ 
man from New York, it isn’t a million miles away, if 
Your Honor will permit me to put that in later I will 
have him here tomorrow. 

THE COURT: Of course; put it in in any form you 
choose. 

MR. BLUM: Mr. Kalish, are you going to insist on 
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this man coming down from New York? If yon w^nt, I 
will bring him down, but I will let you examine the books 
and you can let the testimony go in subject to any error 
that may appear. , | 

ME. KALISH: I can’t accept that because we have 
tried to see your records many times before. Tl|iis is 
too late. Those records were demanded— 

THE COUET: You don’t have to explain yourself. 
You have a right to stand on your objection, but, of course, 
I will suggest this to you, Mr. Kalish, that if the gentle¬ 
man who made those calculations is called as a witness I 
will permit him to testify concerning it. Do yo^i still 
insist on your objection? 

ME. KALISH: Yes. 

THE COUET: Very well. 

59 BY ME. BLUM: I 

Q Do you have charge of the legal matters! relat¬ 
ing to Old Charter, on behalf of the Schenley Company 
and its various subsidiaries? A Yes, sir. 

Q To your best recollection, prior to the time that 
this suit was filed— 

THE COUET: I am going to interrupt you, if I may, 
with a question. 

ME. BLUM: Yes, sir. 

THE COUET: Were the facts concerning thosb sales 
brought out before the Commissioner of Patents? If 
that is so, if it was, then you are going to offer the Patent 
Office record in evidence, why you don’t have to bring 
down your witness. j 

ME. BLUM: I think when Mr. Jacobi took the deposi¬ 
tion he made up his mind that sales were not pertinent. 
This being a matter in equity I think they are. 

THE COUET: Very well. Proceed. 

BY ME. BLUM : 

Q Prior to the time this action was instituted! which 
was approximately January, 1944, to your knowledge had 
the defendant, Continental, ever served upon the Schenley 
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Company, or any of its subsidiaries, a written notice of 
infringement of the Charter Oak registration No. 311,03S? 

MR. KALISH: I object to that, Your Honor. It 

60 is not in issue here. 

THE COURT: Objection overruled. 

MR. BLUM: You may answer the question, please. 

A I know of no such formal notice of infringement. 

Mr. Kalish has stated here that he sent a letter to the 
company in 193S. I have no recollection of it. I would 
have shown it to you yesterday if— 

THE COURT: Just answer the question; don’t be argu¬ 
mentative. You know lawyers make very poor witnesses,— 

THE WITNESS: I know that, Your Honor. 

THE COURT: —because they always want to argue 
the case. 

MR. BLUM: Direct examination closed. You may 
cross-examine. 

THE COURT: 'We will take a short recess at this time. 

(Thereupon, a short recess was taken.) 

THE COURT: You may proceed. 

Cross-Examination 
BY MR. KALISH: 

Q Mr. Seasonwein, you and your employer, or em¬ 
ployers, namely, Schenley and Old Charter Distillery Co., 
and Bemheim of Delaware, were aware in January of 
1938 of a conflict between the trade-mark “Old Charter” 
and “Charter Oak,” namely, in your employer’s use of 
Old Charter and Continental’s use of Charter Oak. 

MR. BLUM: I object to this word “conflict.” 

61 Let him state what the facts are that he wants 
admitted. 

THE COURT: I will overrule the objection. Let the 
witness answer. 

A I was aware that there was a registration in the 
United States Patent Office for Old Charter and that 



there was a registration in the Patent Office for Charter 
Oak. 

BY MR. KALISH: 

Q Let me ask yon this: You and I had sopie cor¬ 
respondence running from January 18, 1938 to April 26, 
1938, isn’t that true? I will let you look at the$e docu¬ 
ments (handing documents to witness). A If tKose are 
the dates you have, those are the dates; I don’t remember 
the dates. 

THE COURT: Just offer the letters in evidence, if 
you wish, and shorten this. 

MR. KALISH: I offer in evidence as Continental’s 
Exhibit 2 a letter dated January 18,1938, from Mr. Milton 
B. Seasonwein addressed to Continental Distilling Corpo¬ 
ration. 

I offer in evidence as Continental’s Exhibit 2-A letter 
dated January 21, 1938, from Leonard L. Kalish to Milton 
B. Seasonwein. 

I offer in evidence as Continental’s Exhibit 2jB letter 
dated February 3, 1938, from Milton B. Seasonwein to 
Leonard L. Kalish. j 

I offer in evidence as Continental’s Exhibit 2-C 
62 letter dated March 8, 1938, from Milton B* Season¬ 
wein to Leonard L. Kalish. 

I offer in evidence as Continental’s Exhibit 2-D letter 
dated April 6,1938, from Milton B. Seasonwein to Leonard 
L. Kalish. 

I offer in evidence as Continental’s Exhibit 2-E letter 
dated April 23, 1938 from Milton B. Seasonwein to Leon¬ 
ard L. Kalish. 

I offer in evidence as Continental’s Exhibit ^-F letter 
dated April 26, 1938, from Leonard L. Kalish j;o Milton 
B. Seasonwein. 

BR. BLUM: No objection. 

MR. KALISH: The first one I have not been able to 
find among the exhibits that were produced from the 
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Patent Office, but there are duplicates of them and I will 
have a duplicate made shortly. 

THE COURT: Very well, proceed. 

(The documents heretofore marked for identification 
were received in evidence as Continental’s Exhibits 2, 2-A, 
2-B, 2-C, 2-D, 2-E and 2-F.) 

BY MR. KALISH: 

Q Sometime in 1938 Schenley, or one of the affiliated 
companies, caused cancellation proceedings to be filed in 
the United States Patent Office, which were Cancellation 
Proceedings No. 3436 entitled Old Charter Distillery Co. 

substituted for Bemheim against Continental Dis- 
63 tilling Corporation seeking the cancellation of Con¬ 
tinental’s Registration No. 311038 on the trade¬ 
mark “Charter Oak”; isn’t that true? A Yes. 

THE COURT: Don’t waste time asking the witness 
about matters that are of record. That is of record and 
I take it you will put in evidence the Patent Office pro¬ 
ceedings. 

MR. KALISH: Yes. I just wanted that as a founda¬ 
tion question. 

THE COURT: Proceed with your next question. 

BY MR. KALISH: 

Q At that time you deemed it a conflict to have these 
two marks “Charter Oak” and “Old Charter” used con¬ 
currently? 

MR. BLUM: I object to that. 

THE COURT: Overrule the objection. I think you 
have sufficiently showm by these letters notice of infringe¬ 
ment w^as given, or rather, notice of claim of infringement 
was given sometime earlv in 1938. 

BY MR. KALISH: 

Q In the cancellation proceedings entitled Continental 
vs. Old Charter Distillery Co., Inc., you were a witness, 
were you not? A You are talking about the present can¬ 
cellation? 
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Q The cancellation of which the present suit is an out¬ 
growth. A Yes, sir. | 

64 Q And you disclaimed at that time knowledge of 
sales of Old Charter; isn’t that true ? 

THE COURT: Just a moment. That is beyond the 
scope of the direct examination. I sustained ybur objec¬ 
tion. You may ask the question, but if you d<^ that will 
open the door to your adversary’s question, wtiich I ex¬ 
cluded. 

BY MR. KALISH: 

Q This Old Charter Distillery Co., which is the plain¬ 
tiff here, at one time had a different corporate name, 
didn’t it? A Yes, sir. Its corporate name originally 
was Henry Clic & Co. j 

Q And that Henry Clic & Co. was organized when? A 
If I may look at something to get a date I can t^ll you. 

MR. KALISH: Go ahead. 

THE COURT: Does it make any difference? A No¬ 
vember 24,1933. 

BY MR. KALISH: | 

Q Did that company, while it was known as the Henry 
Clic & Co., ever have anything to do with the trade-mark 
“Old Charter”? A No, sir. 

Q Not a thing? A No, sir. 

65 Q You said on your direct examination that the 
Bemheim Distilling Company of Kentucky entered 

into an agreement of sale of some kind in Jahuary, 1937, 
contemplating the exchange of stock and the acquisition 
by Schenlev of the assets of Bemheim of Kentucky. Do 
you have here the records which show that agreement 
of sale? A I don’t want to be argumentative, but I 
didn’t say anything of the sort. 

I said the stockholders of Bemheim of Kentucky agreed 
with Schenley Distillers Corporation to sell their stock. 
On the basis of those facts I can answer your question 
by saying yes, I have certified excerpts of the minutes 
of Schenley Distillers Corporation covering the transac¬ 
tions to which I testified on direct. 
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MR KALISH: I ask that they be produced for our 
inspection, and I will ask that we be given an opportunity 
to inspect them during the recess between this and to¬ 
morrow. 

THE COURT: I would like to ask what relevance all 
this has to the issues of this case? 

The issue of this case, so far as the Old Charter trade¬ 
mark is concerned, depends, as I see it, on the chain of 
title and on the conveyance of the Wright & Taylor Dis¬ 
tilling Corporation and then the Bernheim Corporation. 
I think we ought to confine ourselves to the issues of this 
case. 

MR. KALISH: I quite agree with Your Honor 
66 on that. I am simply following down the line of 
the direct. 

In view of Your Honor’s, I will take it a ruling— 

T HE COURT: I always try to confine every trial to 
the issues that are in dispute. 

MR. KALISH: I didn’t think these matters had any¬ 
thing to do with the case. These are 1937 events. 

THE COURT: I think so too, and if they do not have 
anything to do with the case let’s don’t waste time on them. 

MR KALISH: I agree. That is all. 

MR BLUM: That is all. 

THE COURT: You may step down. 

(The witness left the stand.) 

MR BLUM: I now offer in evidence all the depositions 
taken on behalf of Old Charter Distillery Co., Inc., in the 
United States Patent Office in the cancellation proceeding 
No. 3663, together with all the exhibits designated in said 
depositions. 

THE COURT: They will be admitted. 

(All depositions taken on behalf of Old Charter Dis¬ 
tillery Co., Inc., in U. S. Patent Office Cancellation Pro¬ 
ceeding No. 3663, together with all exhibits designated in 
said depositions, were offered and received in evidence.) 
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MR. BLUM: Subject to the right of calling th^s gentle¬ 
man to testify to these records, plaintiff rests. 

MR. KALISH: Perhaps it would sav^ time if 

67 counsel would state as to what period these sales 
are, because in view of Your Honor’s suggestion I 

am in accord with it. If these sales are sales in 1936,1937 
and 1938 they are of no interest here. 

THE COURT: I really don’t think you oughlj to make 
your adversary bring a witness down from N^w York. 
Technically your objection is valid. 

MR. KALISH: I would like to know what j the pur¬ 
pose of the proof is. 

MR. BLUM: The offer of proof is that beginning in 
1937 there have been substantial annual sales made of 
whiskey branded “Old Charter” by Old Charter j Distillery 
Co., Inc., the plaintiff in this case, and other subsidiaries 
of this Schenley Distillers Corporation. You are free, if 
you will agree that we could offer proof on this point, to 
reserve each and every objection that you may deem 
desirable. 

THE COURT: Well, subject to objection, jwill you 
stipulate that to be the fact? 

MR. KALISH: No, I can’t because I know the fact to 
be otherwise. 

THE COURT: Are you willing to stipulate jthat this 
witness, whose name will be given you, will so testify if 
called? 

MR. KALISH: No. 

THE COURT: Are you willing to substitute t}iat stipu¬ 
lation for the witness’ oral testimony? 

68 MR. KALISH: No, I can’t stipulate that, no, 
sir, because I don’t believe those are the f^cts. 

THE COURT: I don’t know what the relevance of 
those facts is. 

MR. BLUM: The relevance of these facts, as I |see them, 
is this: j 

The depositions show that the original Wright ;& Taylor 
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whiskey was distilled prior to 1933, was on sale as Old 
Charter until June, 1937. Shortly thereafter, in a month 
or two at the most, Old Charter, or one of the other 
Schenley subsidiaries, began offering Old Charter whiskey 
for sale. They have done so continuously under a claim 
of right up to the present time. 

THE COURT: This testimony that you propose to get 
from New York relates to the years 1937 and subsequent 
years? 

MR BLUM: Yes, sir. 

THE COURT: What is the relevance of the sales dur¬ 
ing these latter years? 

MR BLUM: First as showing a continuous chain of 
adverse use, beginning with Wright & Taylor. 

Secondly,—I may be wrong and I am always willing to 
accept correction—but I do not remember reading in those 
letters that Mr. Kalish has produced a notice of infringe¬ 
ment of the Charter Oak registration given to Schenley 
Company. If I am wrong I will stand corrected. 

69 THE COURT: There is notice of infringement, 
as I understand it, of Old Charter. 

MR BLUM: I say that is laches, that during all these 
years we were substantial in business and they must have 
known of it and yet they never gave us notice of infringe¬ 
ment. 

THE COURT: We are getting beyond the point. I 
asked you what was the relevance of the period subsequent 
to 1937? 

MR BLUM: To show continuous, open, notorious use. 

THE COURT: Subject to that testimony, you now 

rest? 

MR. BLUM: Yes, sir. 

THE COURT: I am going to ask you some questions 
because I am not going to read all those voluminous depo¬ 
sitions . 

I want you to tell me what conveyances there are from 
Wright & Taylor to Wright-Taylor Distilling Corporation, 
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and from Wright-Taylor Distilling Corporation to the 
Bemheim Corporation? Those are the two conveyances 
in the chain of title which, as I understand it, ihe Com¬ 
missioner of Patents held to be defective. 

MB. BLUM: Yes, sir. I can boil this down to a very 
narrow compass. 

THE COURT: That is what I would like. 

MB. BLUM: Let us look at Patent Office Exhibit 
No. 4— 

MB. KALISH: Your Exhibit No. 4? 

MB. BLUM: Yes, our Exhibit No. 4; that1was the 
assignment from Wright & Taylor to the Wright- 
70 Taylor Distillery Company of July 18, 1933. Shall 
I read the excerpts, Your Honor? 

THE COTJBT: No; just hand it to me. 

Now then, I should like to see the conveyance from 
Wright-Taylor Distillery Corporation to the Bemheim 
Corporation. 

MB. BLUM: There is an intermediate chain from this 
Kentucky corporation to a Maryland corporation. Those 
are Exhibits 8 and 8-A. 

THE Court: You might let me have both. Ad I under¬ 
stand it, these are the questioned links in the chain of 
conveyance and they are the only ones I need consider. 

(Mr. Blum hands requested documents to the Court.) 

THE COUBT: Then there is still one to Bemheim. 

MB. BLUM: Yes, sir, I have that right here, Your 
Honor. I didn’t want to burden you with too many at 
one time. 

THE COUBT: Now, Mr. Kalish, I understand you con¬ 
tend that the assignment from Wright & Taylor tq Wright- 
Taylor Distilling Corporation assigned merely the trade¬ 
mark but not the good-will. Do I correctly understand 
your contention? 

MB. KALISH: That is correct. 

THE COUBT: Have you seen this assignment? 

MB. KALISH: Which exhibit is that ? 


I 
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THE COURT: That is Exhibit 4 in the Patent Office 
proceeding. 

71 MR. KALISH: Yes. 

THE COURT: As I see it, it is a conveyance of 
good-will, applied to all kinds, of Wright & Taylor. I 
would like to get vour comments on that. 

MR. KALISH: But by Exhibit 3— 

THE COURT: That isn’t before me. 

MR. KALISH: Well, it is one of the exhibits that 
counsel has just referred to. 

THE COURT: Well, proceed. 

MR. KALISH: It is an instrument between the original 
Wright & Taylor and U. S. Distillers in which Wright & 
Taylor purport to assign to U. S. Distillers 2,500 cases 
of Old Charter whiskey and the trade-mark “Old Charter.” 

But in addition to that, how can the original Wright & 
Taylor convey the trade-mark and good-will to Wright- 
Taylor Distillery Company when they have transferred 
the trade-mark and the branded whiskey to go with it to 
U. S. Distillers, Inc. ? 

But furthermore, when Mr. Taylor, of the original 
Wright & Taylor, testified in a subsequent and independent 
proceeding, the transcript of which is made of record here, 
he testified clearly and unequivocally that they transferred 
no good-will— 

THE COURT: I am only interested in the written 
convevances. 

m 

72 MR. KALISH: He had nothing to assign because 
he assigned it to some other concern. 

THE COURT: What do you say about that, Mr. 
Blum? I say that by Exhibit 3, which is an assignment 
from Wright & Taylor to U. S. Distillers, Inc., there was 
an assignment of Old Charter trade-mark and that assign¬ 
ment was dated the same day— 

MR. BLUM: July 18,1933. 

THE COURT: How could you make good conveyances 
of the same piece of property to two different people simul¬ 
taneously? 
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ME. BLUM: Will Your Honor please look at paragraph 
6 of Exhibit 3? I think you will see what the ihtention 
of the parties was. 

THE COURT: No, I don’t. What is your point? 

ME. BLUM: The point is that here were two agree¬ 
ments made on the same day whereby the Wright-Taylor 
Distilling Company, a wholly-owned affiliate of U. S. 
Distillers, Inc. (That is in the testimony) and I agree 
with you that what happened was, first they made a deal 
with U. S. Distillers and then on the same day and as a 
part of the same deal this newly organized Wright-Taylor 
Distillery Company had to be organized with the consent 
of Wright & Taylor under the laws of Kentucky. 

THE COURT: But you are going off the pofnt. My 
question is, here is one conveyance from Wright $ Taylor 
to U. S. Distillers conveying Old Charter— 

73 MR. BLUM: Yes. 

THE COURT: —and another one made the 
same day by Wright & Taylor to Wright-Taylor Distillery 
Company conveying among other things the trade-mark 
* ‘ Old Charter . 99 Which prevails ? 

MR. BLUM: I say the one to Wright-Taylor Distillery 
Company prevails because it refers to the good-will and 
because the whole thing was cleared up by Exhibits 8 
and 8-A. On Exhibits 8 and 8-A you will see that the 
new Maryland corporation received another deed 6f assign¬ 
ment. Look at Exhibit 8-A and you will see ah assign¬ 
ment by the old Wright & Taylor to the new Maryland 
corporation— 

THE COURT: The question is, did Wright & Taylor 
get anything? Which of these conveyances that was 
executed on the same day was executed first? 

MR. BLUM: 8-A was executed by the old Wright & 
Taylor Company, the original company. 

THE COURT: I am talking about one thing and 
you are talking about something else and I think you will 
have to talk about the thing I am talking about. 
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MR BLUM: I beg your pardon. 

THE COURT: I say here are two conveyances made 
bv Wright & Taylor on the same day. 

MR BLUM: Yes. 

THE COURT: One is to U. S. Distillers. 

74 MR. BLUM: Yes. 

THE COURT: And the other is to Wright- 
Tavlor Distillery Company. 

MR BLUM: Right. 

THE COURT: Amd they both convey the trade-mark 
“Old Charter.” 

MR BLUM: Right. 

THE COURT: They can ’t both be effective. 

MR BLUM: The one that is effective is the one that 
specifies the good-will, because as Your Honor has stated 
you can’t assign a trade-mark without good-will. 

THE COURT: In other words, your position is that 
because the assignment to U. S. Distillers is an assign¬ 
ment of the trade-mark without any good-will it is a void 
assignment. Is that correct? 

MR BLUM: It had no effect, yes. 

T HE COURT: I will use my language. Is my state¬ 
ment correct ? Do you agree with my statement ? 

MR. BLUM: I will agree as a general proposition. I 
only make one reservation—I never quibble with the 
Court—that where you have a parent company and a 
wholly-owned affiliate there is a distinction, but where— 

T HE COURT: Do you claim this conveyance is effec¬ 
tive or ineffective? 

MR. BLUM: I claim the assignment to Wright- 

75 Taylor Distilling Company— 

THE COURT: Just answer yes or no. 

MR. BLUM: Yes. 

T HE COURT: Is it effective or ineffective? 

MR BLUM: To Wright-Taylor Distilling Company 
there are two assignments— 
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THE COURT: From Wright & Taylor to U. S. Dis¬ 
tillers do you claim it was effective? 

MR. BLUM: I claim it was ineffective. 

THE COURT: And you claim it was ineffective be¬ 
cause they tried to convey the trade-mark without good- 
wilL • | 

MR. BLUM: Right 

THE COURT: Then you claim the conveyance from 
Wright & Taylor to Wright-Taylor Distillery Company, 
which attempted to convey both the trade-mark and good¬ 
will, was effective? 

MR. BLUM: Right. 

THE COURT: Well, I think that is perfectly clear 
to me now. 

MR. BLUM: May I proceed, Your Honor? 

THE COURT: I thought you had rested. 

MR. BLUM: What I thought of doing was this, if 
Your Honor wants me to: I believe in a few minutes 
I can pick out some pertinent parts of the deposition if 
you want to hear them. 

THE COURT: Yes, I will be glad to have you 
76 do that, but pick out those that are very pertinent. 

MR. BLUM: Yes, that is what I had in mind. I 
am not here to take Your Honor’s time unnecessarily. 

THE COURT: Well,proceed. 

MR. BLUM: Mr. Kalish, to save time, will you con¬ 
cede this, that the evidence in the printed docket shows 
that there was an old partnership of Wright & Taylor that 
began somewhere in 1890, or earlier, to use Old Charter 
as a trade-mark in this country? 

MR. KALISH: Is that in the evidence, you say? 

MR. BLUM: Will you concede that is in the evidence 
so I don’t have to go over this preliminary ground? 

THE COURT: Will you give me your theory of the 
evidence and if Mr. Kalish doesn’t agree with it he can tell 
me differently? 

MR. BLUM: Very good. I will say this, there is no 
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question under the testimony that the old original Wright 
& Taylor began at least earlier than 1890, because Mr. Bul¬ 
litt had been with them for at least thirty or forty years 
and they all testified to that 

Let’s go briefly to the first period of prohibition. Your 
Honor will remember under the Lea Act in 1917 there was 
a temporary stoppage before official prohibition. 

THE COURT: I understand all that early period is not 
in question at all and that you really need to start 
77 from 1933. 

The real question is, as I take it, did Wright & 
Taylor by mesne conveyance convey good title of trade¬ 
mark to Bemheim. 

MR. BLUM: All right. The only reason I said that was 
this: Mr. Kalish said in his opening statement that when 
prohibition came in Wright & Taylor made up their minds 
to abandon their business. 

THE COURT: I don’t think it makes any difference 
what they agreed to do in 1917; they could have changed 
their minds later. 

MR. BLUM: The fact is that during prohibition they 
got permits to distill and used them. 

THE COURT: I think it is immaterial. 

MR. BLUM: Let’s go to the facts which appear then as 
to this chain of title. I refer Your Honor to pages 169 and 
170— 

THE COURT: Just tell me brifly what it is. 

MR. BLUM: It is on page 33 of my brief. He says the 
only reason the Burns crowd didn’t transfer the Wright & 
Taylor permit to the U. S. Distillers was because it was 
only a few months prior to expected repeal and it would 
have taken many months to have the permit transferred. 

Another thing I want to call Your Honor’s attention to 
is record -page 77, question 29, as evidencing that 
7S when Burns made the deal in July, 1933, he immedi¬ 
ately purchased aged bourbon whiskey from Bern- 
heim that was labeled “Old Charter,” and sold as “Old 
Charter.” 
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I also call your Honor’s attention to the last answer on 
page 82 where Bums says that all the records of Wright & 
Taylor, including their sales records, were thrown open to 
Bums and they advised him of the names of theijr custom¬ 
ers and where and how he should sell Old Chafer. He 
rented an office right next to Wright & Taylor ahd he also 
interviewed prospective new distributors and made a deal 
with somebody in Chicago about the distribution of Old 
Charter whiskey after repeal, and then in September of 
1933 he made a deal with a firm of brokers, a syndicate, to 
finance the building of a distillery right after repeal. 

They filed an application with the S. E. C. to selj the stock 
of the new company by sale to the public, but the deal fell 
through because of very bad financial conditions. 

Bullitt, who was the manager of the Wright & Taylor 
business, was in continuous consultation with Bums upon 
the use of the name Old Charter after repeal, and )ie became 
an officer of one of the new companies. 

Then we have here Exhibits 17 and 18 on the letterhead 
of the new Wright-Taylor Distilling Corporation, which 
Your Honor can see. They were circulated prioif to repeal 
in order to get orders for Old Charter. That was on 
79 the new company’s letterhead, with Bullitt cooper¬ 
ating with them. That is also on Exhibits 19 and 20. 

THE COURT: I suggest you get down to 193^. 

MR BLUM: This is all 1933. 

THE COURT: I thought you said 1920. 

MR. BLUM: No. Bullitt meant to buy a s}te for the 
new distillery (page 255). 

Then on December 4, 1933, the financing by ttyis broker¬ 
age house fell through, to raise $2,000,000 to buy a new 
distillery. They tried to get another broker but they were 
unable to do it 

THE COURT: I don’t think I need to go into all that. 

MR. BLUM: Then there is only one other jjoint I call 
Your Honor’s attention to, that after repeal Wright & 
Taylor offered to repurchase the Old Charter t|rade-mark 
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and good-will from Bemheim and the offer was refused. 
Then he and Taylor, one of the old officers and owners of 
the old Wright & Taylor Corporation, made the same offer 
to Bemheim Distilling Company and that Leland Taylor 
and Bullitt became officers of this Wright-Taylor Distilling 
Company, as he said, to assist them in getting started; they 
were going to start to make whiskey. 

I think I have given Your Honor, possibly not as fully 
as I could, an outline of all these 1933 transactions. 

THE COURT: Tomorrow morning I wish yon would 
give me a brief outline of the testimony on the other 
80 issue, namely, the right of the Continental to main¬ 
tain a cancellation proceeding. 

MR. BLUM: I can’t do it until they offer it. My posi¬ 
tion is they have offered nothing to date. 

THE COURT: I thought that was in your deposition. 

MR. BLUM: It is to this extent, that we show this old 
Wright & Taylor whiskey w T as continuously on sale until 
1937. 

THE COURT: But you made a point that Continental 
•was selling whiskey illegally and, therefore, had no right to 
register the trade-mark “Charter Oak”, or do I incorrectly 
understand your position? 

MR. BLUM: No, you don’t misunderstand me, but my 
point is it up to them to produce the permit and if they 
don’t produce their permit they had no right to sell Charter 
Oak. 

That is true under any one of the decisions. 

THE COURT: We will suspend at this time, but before 
we do that I would like to have a copy of the Examiner’s 
decision and the Commissioner’s decision. 

MR. REYNOLDS: I have the original if I may have it 
back tomorrow morning. 

THE COURT: Yes, indeed, you may have it back. 

MR. KALISH: It is understood plaintiff’s case is 
closed except for this one piece of testimony from the one 
witness tomorrow? 


THE COURT: Yes, and I rather urge yon gen- 

81 tlemen to try to stipulate that instead of going to the 
trouble of bringing a witness down from New York. 

MR. KALISH: From what I heard it is not ijn accord 
with what I know the facts to be. 

THE COURT: Well, then, that is different, if you be¬ 
lieve the facts to be otherwise. 

MR. KALISH: That is my honest belief. 

MR. BLUM: I am not asking you to concede the fact. 
I am asking you to concede if a witness were called he 
would testify so-and-so and you are at liberty t^> call the 
witness a liar or mistaken— 

THE COURT: Maybe he wants to cross-examine him. 
MR. KALISH: That is it. 

MR. BLUM: Very well; we will give him the privilege. 
(Thereupon at 3:40 o’clock p. m., the hearing was ad¬ 
journed until October 8,1947, at 10:00 o’clock a. m.) 
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S4 Proceedings 

THE COURT: Proceed with the case on trial. 

MR KALISH: If Your Honor please, after the ad¬ 
journment yesterday Mr. Blum and I, along with Mr. Sea- 
sonwein, discussed this proposed testimony for which the 
plaintiff was to bring a witness, and as a result it seemed 
as though a stipulation should be agreed upon which would 
make oral testimony unnecessary. 

I discussed it last evening again and drafted a stipulation 
upon which Mr. Blum is working at the moment, and I have 
reason to believe we can agree on it. 

MR. BLUM: My suggestion is, if you will go ahead with 
your case, I have some suggestions on the stipulation which 
I may give this morning. 

THE COURT: Subject to that, you rest f 

MR. BLUM: Subject to that, we rest, oh, yes. 

T HE COURT: Before the defense proceeds, there are 
a couple of questions I would like to ask you, Mr. Blum, 
for the purpose of clarifying my own thinking in this 
matter. 

MR. BLUM: Surely. 

T HE COURT: I have been wondering why it is that 
the trade-mark “Old Charter” was not apparently ever 
registered until 1934 even though it had been in use since 
1874. 

MR. BLUM: There was an old registration, a very old 
one, which expired during the period of prohibition 
85 because, I suppose, Wright & Taylor didn’t think it 
worth while renewing it, but the record in the Patent 
Office shows that there was a very old registration. Oh, I 
think it was registered in 1906 or 1907. 
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THE COURT: In other words, you did have| an old 
registration? 

MR. BLUM: Oh,yes. 

THE COURT: And you failed to renew it during the 
prohibition era? 

MR. BLUM: That is right. 

THE COURT: I don’t think that bears on the merits of 
this case one way or the other, but I was just wondering in 
my own mind why that situation arose. 

Another question I want to ask you, Mr. Blum: What 
is the explanation for the fact that on July 18, 1933 there 
were two simultaneous conveyances made to two different 
concerns by Wright & Taylor, and both of them purported 
to convey the trade-mark? Was that just a lawyer’s mis¬ 
take? 

MR. BLUM: Yes, because the two corporations were 
under the same control. 

THE COURT: But why was the trade-mark included 
in both conveyances? 

MR. BLUM: I think this was the reason: If Your 
Honor will look at paragraph 6 of that conveyance to U. S. 

Distillers you will find this, that Wright & Taylor, 
86 the old company, caused to be organized, or permit¬ 
ted the organization of Wright-Taylor Distillery 
Company, which otherwise could not have been organized 
under the laws of the State of Kentucky because Wright 
& Taylor and Wright-Taylor Distillery Company would 
have had a confusing similarity of corporate name. It was 
contemplated— 

THE COURT: No, I am afraid that you are gbing aside 
from the question I raised. 

MR. BLUM: I am sorry. 

THE COURT: They may have had a perfectly good 
reason for making conveyances to two corporations, to both 
corporations, conveying the good-will to one and the stock 
and trade-mark to the other, but my question confined 
solely to this: What is the explanation for including the 
trade-mark in both conveyances? 
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MR BLUM: I think that was a clear legal error on the 
part of men who were not skilled in this legal specialty. 

THE COURT: But let’s assume that these conveyances 
were drawn by counsel not familiar with trade-mark law, 
and, of cohrse, they should have looked up the law, but that 
is all past, but even a lawyer who is not skilled in this par¬ 
ticular branch of law, when he is drawing two conveyances 
wouldn’t convey simultaneously the same assets to two 
different people by different documents. Is that just an 
ineptitude or oversight? 

S7 MR. BLUM: No, I will never say any other law¬ 
yer is guilty' of an ineptitude because I come into too 
many myself. 

THE COURT: I know, I don’t want to embarrass any 
lawyer, but I would like to know' whether this was done 
intentionally or whether it was an oversight. 

MR BLUM: You see all I can do is to surmise just as 
you do, because I w'asn’t there; Mr. Jacobi had charge of 
the cancellation proceedings all the w'ay through, and he 
wasn't there, and my only explanation is— 

THE COURT: I know' you w'eren’t there, but I thought 
maybe you and Mr. Jacobi have some information from 
your clients. 

MR BLUM: No, absolutely none. We can only go on 
the face of the documents and the explanation in the record 
that Leland Taylor, an officer of Wright & Taylor, and 
Bullitt were with this Wright-Taylor Distillery Company, 
then with the Maryland corporation they became officers 
and gave them their records. They had offices right next 
to Wright-Taylor in the building at Louisville and they 
cooked up these letterheads that I gave Your Honor yester- 
dav. 

«r 

THE COURT: I saw' those, but there is no time on them 
so they are not of much help. 

MR. BLUM: No. The evidence in the record is that 
they were circulated right after these transactions of July, 
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1933. There is no question about that. S4 we have, 

88 therefore, Bullitt, the general manager cif the old 
Wright & Taylor, and we have Leland Taylor all 

becoming officers. 

THE COURT: I merely want to know this: |Was it an 
oversight, a mistake, or was it an intention? 

MR. BLUM: I think it was an oversight because the 
intention was that everything and good-will shbuld go to 
the new Wright-Taylor Distillery Company. 

THE COURT: I have one more question to Ask vou. 
WTiat has the trade-mark 44 Old Charter” recently been 
used on? 

MR. BLUM: The stipulation, I think, will show this. 
May I show Your Honor this paper? 

THE COURT: Yes, indeed. | 

MR. BLUM: Here is our first label approval under the 
statute in June, 1937. I don’t know whether Your Honor 
is looking at the label or the photostat, but I think they are 
practically the same. 

THE COURT: I was looking at the label, but I will look 
at whatever you think I should look at. 

MR. BLUM: No, I meant I think the label there and 
the label on the next one are identical, but I wasn’t sure of 
that. 

THE COURT: To what extent has this whiskey been 
on the market? 

MR. BLUM: I have here the schedules and I 

89 think Mr. Kalish and I will agree that beginning in 
June, 1937 there have been substantial and continu¬ 
ous sales of whiskey made under that label in interstate 
commerce throughout the United States of America where 
the sale of whiskey is legal. 

THE COURT: Is it on sale in the retail stored ? 

MR. BLUM: Yes. 

MR. KALISH: I wouldn’t go that far, Mr. Slum. My 
stipulation didn’t go that far. 
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T HE COURT: Is Old Charter whiskey on sale in the 
retail stores! 

MR. BLUM: It can be bought in Washington, D. C. I 
am perfectly willing to rest with the stipulation that it was 
sold at wholesale substantially and continuously since June, 
1937, and leave it to the Court to infer whether the whole¬ 
salers threw it into the Atlantic Ocean after they bought 
it. 

THE COURT: Did the whiskey bear this label ? 

MR. BLUM: Yes, the wiiiskey bore this label perma¬ 
nently affixed to it. 

THE COURT: I don’t think it is sold in this locality. 

MR. JACOBI: It is available. 

THE COURT: I am reallv more interested in the ex- 
tent to which Old Charter whiskey was sold prior to the 
adoption of the Prohibition Amendment, because naturally 
it could not be sold except through the drugstores under a 
doctor’s prescription in the prohibition era. 

90 MR. BLUM: The evidence shows that in 1917 
and 1918 they sold about $1,000,000 to $2,000,000 
worth a year. That is my war-time recollection. Then 
during the period of prohibition they were allowed to have 
salesmen calling on their drugstore trade. They had so 
many salesmen in Kansas City and they had so many sales¬ 
men in Chicago— 

THE COURT: Did the drugstores sell this whiskey 
during prohibition under the name of Old Charter whiskey? 

MR BLUM: Yes, the record shows that without any 
question. 

THE COURT: That is wffiat I want to know. 

You may proceed, Mr. Kalish. 

MR. KALISH: If Your Honor please, I don’t like to 
have to proceed until plaintiff’s case is closed. 

THE COL~RT: Plaintiff’s case is closed subject to that 
stipulation, if you gentlemen want to take about five min¬ 
utes. 

MR KALISH: I would prefer that because our case 





must depend, as well as our next step, which is 0 motion, 
will depend on how the plaintiff’s case closes. 

THE COURT: The plaintiff’s case is closed with the 
exception of this stipulation. Do you gentlemen agree on 
the stipulation? 

MR. BLUM: I think Your Honor’s suggestion is a good 
one. I think if you will give us a recess of five mii^utes that 
we can agree on it. 

91 THE COURT: Read the stipulation. 

MR. BLUM: I have made some changes, j 

THE COURT: See if his changes are acceptable to you. 

MR. KALISH: The change proposed is— 

THE COURT: Don’t discuss the matter with me be¬ 
cause you have to negotiate the stipulation with Mr. Blum. 

MGR. KALISH: Mr. Seasonwein made it perfectly clear 
in conference here yesterday that the sales were npt by Old 
Charter Distillery Company. 

THE COURT: Have you got your witness here ? 

MR. BLUM: No. I will call up and have a man come 
down to swear to these records. He will be down by plane. 

MR. KALISH: It isn’t the records. The thing Mr. 
Seasonwein made clear to myself and to Mr. Blum yester¬ 
day was that the sales were made not by Old Charter Dis¬ 
tillery Company, the plaintiff here, but by Schenley Dis¬ 
tillers or one of its affiliates, or subsidiaries, other than Old 
Charter Distillery Company. 

MR. BLUM: Mr. Kalish asked us yesterday who in¬ 
voiced these sales. We said to him and I say to the Court 
now that this Old Charter Company was always! operated 
as a wholly-owned subsidiary of Schenley Distillers, and 
Schenley Distillers invoiced the sales and collected the 
money. That is what we said yesterday and I ne\fer depart 
from what I said, but when you ask me tc| say that 

92 Old Charter Distillery Co., Inc., never sold any Old 
Charter whiskey, without some explanation— 

THE COURT: I think Mr. Blum’s statement should be 
sufficient. 
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MR KALISH: Mr. Blum and Mr. Seasonwein also 
made this clear, which is important to me, because unless 
these facts are explained, if they are capable of two inter¬ 
pretations— 

THE COURT: Let me have the proposed stipulation. 
I am not going to waste time on colloquies. Let’s see if the 
following stipulation will be agreeable to both counsel inso¬ 
far as it goes. It may not be complete and it may be neces¬ 
sary to add something to it, but let us see if this will be 
satisfactory to both sides so far as it goes. 

It is stipulated that a witness proposed to be called by 
the plaintiff would, if called, testify as follows: 

From June, 1937 to date there have been continuous 
substantial sales of whiskey bearing the Old Charter label. 
In making such sales this whiskey has always been invoiced 
by Schenley Distillers Corporation in its own name or by 
some wholly-owned subsidiary or affiliate of the Schenley 
Distillers Corporation other than the Old Charter Distillery 
Ccl, Inc. 

The witness will further testify that neither Schenley 
Distillers Corporation nor any of its subsidiaries or affili¬ 
ates ever sold any whiskey bearing the label “Old Charter” 
prior to June 4, 1937. That the Bernheim Distilling Com¬ 
pany, a Kentucky corporation, never used the trade- 
93 mark * 4 Old Charter ’ 9 ; that Bernheim Distilling Com¬ 

pany, a Delaware corporation, and a wholly-owned 
subsidiary or affiliate of Schenley Distillers Corporation, 
never used the trade-mark “Old Charter” from March 19, 
1937 to June 4,1937. 

That Old Charter Distillery Co., Inc., a Delaware corpo¬ 
ration, has never invoiced whiskey bearing the label “Old 
Charter” in connection with sales of whiskey bearing that 
name. 

That Old Charter Distillery Co., Inc., has never had any 
employees and has never had any offices or other place of 
business of its own, and that it has never had any financial 
books or records or bank account and has never carried on 
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any financial transactions of any kind, but all its operations 
have always been financed by Schenley Distillers Corpora¬ 
tion. 

Now, as far as this goes, is this stipulation on both sides? 

ME. BLUM: No, we want— 

THE COUET: I said as far as this goes. 

ME. BLUM: I beg your pardon that is satisfactory to 
me. 

THE COUET: Is that satisfactory as far as it goes ? 

ME. KALISH: Yes, that is all right. } 

THE COUET: Very well. Now, is there anything else 
that either side would like to have added to this stipulation? 

ME. BLUM: Yes, that the labels used in seeing this 
Old Charter whiskey, according to the stipulation, 
94 are represented by the label of respondent’s Exhibit 
60 now in evidence and also by Eespondent’s Exhibit 
61 now in evidence. 

THE COUET: Is that stipulated, Mr. Kalish? | 

ME. KALI SH: With this addition, which I am sure 
Mr. Blum will agree to, that these labels are among the 
labels used but that among those labels were also labels 
bearing the name of Bemheim Distilling Company as the 
name of the company. 

ME. BLUM: No, I don’t know that. 

ME. KALISH: We have it here. 

ME. BLUM: If it is here— 

THE COUET: I am only interested in the label “Old 
Charter” and the label “Charter Oak,” and I don’t care 
what other labels any party used so far as this litigation is 
concerned. 

As I understand it, all that Mr. Blum asks is to have this 
particular picture identified as a picture of the label. 

ME. KALISH: I am willing to have it so identified, if 
it is understood— 

THE COUET: Let’s take one thing at a tiipe. Is it 
stipulated that the Exhibits 60 and 61 are a correct repro¬ 
duction of the label “Old Charter”? 
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MR KALISH: On some of the sales but not on all the 
sales. 

THE COURT: Did the other sales prominently display 
“Old Charter”? 

95 MR KALISH: Yes. 

THE COURT: It is a reproduction of the label 
that had been used although it may not have been the only 
label used. 

MR KALISH: It is one of the labels used. 

MR. BLUM: One of the labels continuously used. 

MR KALISH: No, it is one of the labels used. I won’t 
say that black is white or white is black. 

THE COURT: I don’t care if there were 99 other labels 
used, are you willing to stipulate that this label was used? 
MR KALISH: Part of the time this label was used. 
THE COURT: Isn’t that satisfactory? 

MR BLUM: Part of the time might have been one day 
after June, 1937. 

MR KALISH: No. 

T HE COURT: What difference does it make? We are 
only interested in the trade-mark “Old Charter.” 

MR BLUM: All right, but upon that basis will you 
agree that these labels bore the name “Old Charter”? 

MR KALISH: I will stipulate that all the labels bore 
the name “Old Charter”, but they were not all this time. 
THE COURT: I think, gentlemen, you are quibbling. 
MR. BLUM: All right. Plaintiff rests. 

THE COURT: You may proceed, Mr. Kalish. 

MR KALISH: If the Court please, defendant, Conti¬ 
nental, now moves to dismiss the complaint under 

96 Rule 41 (b) of the Rules of Civil Procedure on the 
ground that upon the facts and the law the plaintiff 

has shown no right to the relief requested. 

If the Court will hear me I shall proceed. 

THE COURT: I will hear you briefly; I will be glad 
to. 
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MR. KALISH: The first point is that the plhintiff is 
not the real party in interest in this action. 

Under Rule 17 (a) of the Rules of Civil Procedure it is 
required— 

THE COURT: Oh, I know that; don’t give me the 
elementary. Tell me why the plaintiff is not the real party 
in interest. 

MR. KALISH: Because, Your Honor, there is not only 
a lack of evidence to show an interest of the plaintiff in 
this trade-mark, assuming it did have paper title jto it, but 
there is affirmative evidence which shows that it lacks a real 
interest in the trade-mark. 

THE COURT: Who do you contend would be| the real 
party in interest, on the basis of the evidence sd far ad¬ 
duced? 

MR. KALISH: Your Honor, we would contend there is 
no trade-mark validly existing— 

THE COURT: Oh, that is a different point. 

MR. KALISH: —but if there is— 

THE COURT: You don’t mean the plaintiff i^s not the 
real party in interest; you mean the plaintiff has no cause 
of action. 

97 MR. KALISH: Well, both, Your Hpnor. If 
there is an existing and valid registration ii is not in 
the plaintiff. 

THE COURT: Then who do you contend is! the real 
party in interest? 

MR. KALISH: Since it is a supposition, I cannot say. 
The paper title is in this plaintiff, such as it is. 

THE COURT: And why isn’t this plaintiff the real 
party in interest? I thought the difference was that the 
trade-mark had ceased to exist. 

MR. KALISH: That is a difference, Your H<pnor, yes, 
sir. 

THE COURT: Proceed. 

MR. KALISH: The plaintiff in this case undej 4915 has 
the burden of proving that the Patent Commisioner was 
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wrong, that he was plainly wrong and not merely by a 
preponderance of the evidence. I don’t have to tell Your 
Honor more about that 

THE COURT: Yes, that is a well-established rule. 

MR KALISH: Your Honor wrote one of the decisions 
on that point 

THE COURT: I am familiar with that. The presump¬ 
tion is in favor of the correctness of the Commissioner’s 
ruling, and your adversary has a heavy burden to sustain 
because he has to demonstrate by clear and convincing 
proof that the Commissioner was wrong. 

MR KALISH: Yes, sir. With that brief intro- 
98 duction I would like to look specifically for a moment 
at the facts relating to those crucial activities, or lack 
of activity in some instances, which occurred in 1933 and on 
which the ruling of the Patent Commissioner turned, as Mr. 
Reynolds said yesterday. 

First of all, there is no evidence whatever that in 1933 
the Bemheim Distilling Company, to which the registration 
issued on which this plaintiff’s case depends, ever acquired 
anv whiskev with the label “Old Charter” on it. It never 
distilled whiskey which had the label “Old Charter” on it, 
and so far as the case shows that registrant never used the 
trade-mark “Old Charter” in the whiskey business. 

T HE COURT: I don’t think that is in dispute. I think 
the evidence is clear that during the few months that cor¬ 
poration had the title to the trade-mark, if it did have the 
title, it didn’t use it, so you don’t have to enlarge on that. 

I will be glad to have you discuss the legal effect of that 
fact 

MR KALISH: I would like to call atention to one fact, 
however. No doubt inadvertently the trial brief which the 
plaintiff submited yesterday stated on page 9 that this 
Bemheim Distilling Company, which was the applicant for 
registration, acquired 1,189 barrels of Old Charter whiskey. 
I personally know of no evidence to justify that statement, 
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and respondent’s Exhibit 9 before the Examiner of 

99 Interferences, which does purport to transfer rights 
and interest in brands and trade-marks, including 

Old Charter, specifically refers to this 1,189 barrels of 
whiskey without identifying it as Old Charter. 

The same agreement, Respondent’s Exhibit 9, lists 14 
brands, trade names and trade-marks, and the whiskey is 
not identified. It could be none of these brand nam es or it 
could be any of them. 

Furthermore, Your Honor, not only did this ap 
the registration on which the plaintiff’s case turned fail to 
acquire any Old Charter whiskey, or to distill any, but we 
have a specific stipulation from the plaintiff that it never 
sold any Old Charter whiskey. 

THE COURT: The stipulation is here and the facts are 
clear. 

I would be very glad to hear from you as to the legal 
effect of those facts. That is important. 

MR. KALISH: That is covered, Your Honor, in this 
very carefully prepared brief which was used by Continen¬ 
tal before the Patent Office, and on page 162 tlte case of 
Motlow vs. Oldtyme Distillers, Inc., is discussed and other 
cases are referred to at that point in the brief. 

In that case the appelant’s answer admitted that he was 
not actually manufacturing, rectifying or selling whiskey 
on the date on which he filed his registration. There 

100 the Court held that was not sufficient to sustain the 
registration. 

THE COURT: Just what is the proposition of law for 
which you contend? 

MR. KALISH: The proposition of law for winch I con¬ 
tend, and I refer to the facts in that case, is that the appli¬ 
cation for registration which the plaintiff now claims had 
nothing by virtue of non-use. 

THE COURT: You mean the minute he stopped using 
the mark, the mark vanishes in thin air? 

MR. KALISH: I mean to say, Your Honor, he never 
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114 


did use it and when he acquired a paper title to it he got 
nothing because that constituted abandonment. 

THE COURT: Let me ask you this question: Suppose 
you get a conveyance of a business, good-will, and a trade¬ 
mark that goes with it, presumably it would take a little 
time for you to get organized and start; you couldn’t be 
expected to start using the trade-mark the following day. 
How long a time would you be permitted to get organized 
and started before the trade-mark would be deemed aban¬ 
doned? 

MR. KALISH: The applicant, as w T e understand the 
law. Your Honor, must actually be using the mark at the 
time he files for registration. If he was not ready when he 
filed, if he was still in the process of getting ready, that is 
his business; he could take all the time he had to, as Your 
Honor suggests, but when he chose to file he had to be using 
it. 

101 THE COURT: Let me ask you this: Suppose he 

started using it and then he suspended the use for a 
period because he was moving or constructing his plant or 
because his business was a seasonal business, would you say 
that during that interval he wouldn’t have the right to 
register his trade-mark? 

MR. KALISH: I understand the law to be that he must 
be using it at the time of registration. 

THE COURT: Yes, but does that mean it must be 

used 24 hours a day 365 days a year? 

MR. KALISH: No, not at all. 

THE COURT: Suppose there is a temporary cessation 
of activity? 

MR. KALISH: I would suppose that would entirely 
depend on the intention. 

THE COURT: So if there was a suspension of activity 
for a reasonable period it would not be lost; isn’t that so? 

MR. KALISH: That would be true, Your Honor, but 
not in this case. 
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THE COURT: No, but I am referring now generally. 

MR. KALISH: Generally, yes, sir. 

THE COURT: Doesn’t it come down to this, whether 
the period of inactivity in this case was reasonable or un¬ 
reasonable? 

MR. KALISH: I believe not in this c^se, Your 

102 Honor, because this applicant Bemheim had never 
used this trade-mark. 

THE COURT: I see. Let’s take this suppositious case. 
Suppose A corporation that has been using the trade-mark, 
but the trade-mark is not registered, conveys the business 
and good-will and trade-mark to B corporation, and it takes 
B corporation several months to get organized or to get its 
plant in order and its die-tools made, if it is in the manu¬ 
facturing business, so that it hasn’t started production: 
would you say during that interval the B corporation would 
have no right to register the trade-mark because the B 
corporation had never commenced using it? 

MR. KALISH: That appears to be what the cases hold. 
Your Honor. 

THE COURT: I wanted to see what you contended for. 

In other words, if B corporation had not transferred the 
mark, but ceased to use it for a reasonable time during the 
reconstruction of its plant, or due to some financing or 
some other reason, A corporation could register the mark 
during the intervening period provided it was ^reasonable 
in duration, but if it sold the mark with the business during 
the intervening period to B corporation then B cdrporation, 
you say, has no right to register the trade-mark until B 
corporation commences to use it. 

MR. KALISH: Yes, sir. 

103 THE COURT: Have you any authorities on that 
precise point? 

MR. K AL ISH: I will refer to counsel who have been 
deeper in this thing for a longer time, Your Honor. I think 
the Commissioner’s decision, Your Honor— 

THE COURT: Oh, yes, but I am reviewing the Commis- 



116 


sioner’s decision. This is an appeal from the Commission¬ 
er’s decision. 

MR. KALISH: No, but the Commissioner’s decision 
cites the authorities. 

THE COURT: Have you read them? 

MR. KALISH: Yes. This Oldetyme Distillers is right 
in point, Motlow vs. Oldetyme Distillers, 88 Federal 2nd, 
732. 

THE COURT: Do you contend that case is on all 
fours? 

MR. KALISH: Yes. 

THE COURT: Very well. I will look at it. You may 
proceed. 

MR. LANGFORD: On that point, Your Honor, that 
was one of the grounds on which the Patent Commissioner 
and the Examiner in the Patent Office held— 

THE COURT: I read the Commissioner’s opinion last 
night as well as all the material supplied on both sides, and 
I had a very pleasant evening. 

MR. LANGFORD: I would like to look for a moment, 
Your Honor, at the two alleged assignments on July 
104 18,1933, which is the other point on which the Patent 

Commissioner’s decision turned. Those are respec¬ 
tively Exhibits 3 and 4. 

THE COURT: Yes, I have read them. 

MR. LANGFORD: In both Wright & Taylor purports 
to be the assignor. 

As we understand the Plaintiff’s position it now attempts 
to disclaim the assignment, Exhibit 3, admitting that it is 
invalid in the absence of the transfer of good-will. 

THE COURT: I think they are constrained to admit it 
because it is obviously bad. In effect it conveyed nothing 
because you cannot convey a trade-mark separate and apart 
from either the business or the good-will. 

MR. LANGFORD: The authorities on that, Your Hon¬ 
or, hold that when a thing like this is attempted the result 
is an abandonment. 
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The best authority directly in point on that is Kelly 
Liquor Company vs. National Brokerage Company, which 
is referred to several times in the Continental’s brief below, 
specifically on page 80 and again on page 97. Tkat case 
goes even farther. 

It holds, Your Honor, that if the naked trade-mark is sent 
in one direction and the rest of the business sent ih another 
direction it does not save the trade-mark that the two 
assignees are affiliated corporations. 

In the Kelly Liquor Company case one individual 

105 owned the stock of both corporations, yet it resulted 
in abandonment when the naked mark went to one of 

the corporations, whereas other assets of the business went 
to the other. 

Looking further at Exhibit 3, which is the purported 
assignment from Wright & Taylor to U. S. Distillers, Inc., 
it is affirmatively stated here that the seller, the (so-called 
seller, Wright & Taylor, had on the 8th day of Jifily, 1933 
(that was ten days before the date of this docunfient and 
the other one)entered into a certain memorandmjn agree¬ 
ment with the authorized agent of the purchaser—that is, 
U. S. Distillers— 

THE COURT: Will you pardon me a moment? What 
was that case ? Was it 88 Federal 2nd 1 

MR. KALISH: 88 Federal 2nd, 732. 

THE COURT: Motlow vs. Oldetyme Distillers 1 

MR. KALISH: Yes. j 

THE COURT: Very well. You may proceed. 

MR. LANGFORD: This assignment purporting to be 
from Wright & Taylor to U. S. Distillers, which is Exhibit 
3, refers to a memorandum agreement of ten days previous 
and says that, ‘ 4 By the terms of said memorandum agree¬ 
ment this contract is made necessary.” 

In other words, Your Honor, the corporation, bright & 
Taylor, which made two assignments on the same day and 
scattered the business in several directions, was under 

106 a contractual obligation on the face of this document, 
by virtue of an existing agreement of ten days pre- 





118 


vious. That prior memorandum agreement has never been 
produced in any proceeding in this case although repeatedly 
requested. 

THE COURT: What inference do you draw from that? 

MR. LANGFORD: Your Honor, the inference I draw 
from that is that even if these two instruments did not by 
themselves abandon the trade-mark and defeat the plaintiff, 
still the plaintiff here is claiming under Exhibit 4; he asks 
us to choose Exhibit 4 as against Exhibit 3, and as a matter 
of fact Exhibit 3 shows on its face that it was required of 
the alleged seller to make that one and not the other one by 
virtue of a pre-existing contract. 

Your Honor in questioning counsel for the plaintiff asked 
how it happened that the corporation would make two 
assignments of a trade-mark to two different people on the 
same day. Mr. Blum, very openly and frankly, properly 
stated that, of course, he didn’t know because he wasn’t 
there. Neither were w*e. But the testimony in the case on 
which the Patent Office has decided this case in favor of 
Continental makes it very clear that it was not an inadver¬ 
tence on the part of any attorney at that time. 

The testimony shows that the price was going to be $100 
a barrel When the papers were prepared, to their surprise 
they found the price was $60 a barrel, so they said, 
107 “oh, well we will make it up to $100 a barrel by just 
throwing in the trade-mark,” and thereby abandon¬ 
ment resulted. 

The testimony shows that that was not of any importance 
whatever and that the seller, Wright & Taylor, was entirely 
disinterested as to whether or not abandonment resulted. 

As a mater of fact, counsel who has tried this case re- 

| 7 

minds me that Mr. Taylor himself testified that there 
wasn’t any sale of the good-will; that those words were just 
put in to meet this situation which I have described to Your 
Honor. 

THE COURT: Aren’t we bound by the written instru¬ 
ment? 
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MR. LANGFORD: Not as to third partiek, Yonr 
Honor. We had no participation in that transaction. Nei¬ 
ther did the plaintiff, but he depends on it. We don’t. 

THE COURT: Very well. 

MR. LANGFORD: I wonld like to make the additional 
point here, Yonr Honor, that this is an excellent illustration 
of the wisdom of the rule which Yonr Honor and all the 
Justices and Judges have announced, that they are reluc¬ 
tant to overrule the decision of an administrative tribunal 
which has had the opportunity to review with great care all 
the facts below and study them. 

THE COURT: Oh, I have done it. 

MR. LANGFORD: Since this is the crux of the case 
as decided by the Patent Commisioner, I would inyite your 
attention to the other document of July 18| namely, 
108 Exhibit 4 in the Patent Office, which purports to be 
an assignment from Wright & Taylor to Wright- 
Taylor Distillery Company. This paper lists 20 brands, 
trade-marks, and labels which are purported to be assigned. 

The plaintiff necessarily asks the Court to assume that 
the language of this instrument conveyed the good-will in 
the trade name “Old Charter.” 

As a matter of fact, the instrument does not say that the 
good-will associated with the trade name “Old Charter” is 
hereby assigned. What it does say with regard to good-will 
is that it assigns “the good-will as applied to liquors of all 
kinds of Wright & Taylor.” What they are talking about 
is the good-will of the name “Wright & Taylor,” so that 
this assignee which was also going to use the names 
“Wright & Taylor” might use that corporate name in 
connection with the liquor business. 

One can draw no inference that the instrument was 
intended to convey something that the alleged assignor had 
simultaneously assigned to somebody else, assuming that 
the papers had any effect at all. 

THE COURT: This agreement purports to assign 
good-will as applied to liquors of all kinds of ^Wright & 
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Taylor, and then follows a list of labels, one of which is 
“Old Charter.’’ Wouldn’t you say that the intention was 
to convey good-will connected with all the liquors 

109 heretofore enumerated, including Old Charter? 

MR LANGFORD: But for two things I would - 
draw that conclusion, Your Honor. I would draw that con¬ 
clusion in the absence of the other instrument— 

THE COURT: If the other instrument is void and 
ineffective. 

MR LANGFORD: Your Honor, we maintain and the 
authorities hold that this party cannot select which of two 
instruments he shall rely on and call the other invalid. 

THE COURT: No, but the Court can select which in¬ 
strument is the valid instrument. 

MEL LANGFORD: If either. 

THE COURT: If either, yes; they may be both void. 

MR LANGFORD: That is what we claim. 

T HE COURT: But the first one is clearly void. I think 
all three parties and the Court are all agreed that the first 
is void, ineffective to convey. 

MR LANGFORD: Ineffective to convey but not in¬ 
effective to constitute an abandonment. 

THE COURT: I understand your position. You claim 
an ineffective attempt to convey results in an abandonment. 

MR LANGFORD: When the naked mark is here. 

THE COURT: I understand. 

MR LANGFORD: But this good-will which is purport¬ 
ed to be conveyed in Exhibit 4 really assigns the 

110 good-will of Wright & Taylor and it has to do rather 
with the right of the alleged assignee to use the name 

“Wright & Taylor” which is mentioned, rather than the 
good-will associated with any specific mark listed above. 

And here again it is an illustration of the fact that the 
Patent Commissioner and the Examiner below him has 
reviewed this and has reviewed all of the testimony in con¬ 
nection with these exhibits; the testimony of Mr. Taylor 
and other officers of the companies then involved, and the 


plaintiff has failed to sustain the burden of showing that 
the conclusion he reached was reasonable. 

Briefly, just one or two other points. There is Complete 
failure of proof on the part of the plaintiff that the alleged 
assignees of this Wright-Taylor Company in the chain of 
title on which plaintiff depends, has engaged in tie liquor 
business at all. As a matter of fact, it was still prohibited 
at the time and unless they had permits they couldn’t en¬ 
gage in the liquor business. They could engage ia the 
operation of and dealing in warehouse receipts but they 
could not engage in any business sufficient to maintain their 
rights in a trade-mark. 

One more point, Your Honor. Before the Patent Office 
Continental was entitled to a presumption that its registra¬ 
tion is good. The same presumption applies here^ for this 
reason: We are not here the plaintiff. We do not 
111 have the burden of proof. The burden rests on the 
plaintiff in this action to show that the Patent Com¬ 
missioner’s decision was wrong. Until the plaintiff pro¬ 
duces evidence, and he has now rested, to show that the 
registration of Continental was for any reason invalid, it 
stands presumably as a good mark and unchallenged by the 
plaintiff in this case. 

THE COURT: I don’t follow that. I would be very 
glad to have you enlarge on that. 

I think, as I understand the issues, the burden of proof 
is on the plaintiff to show they are entitled to use the trade¬ 
mark “Old Charter”, and, therefore, the Commissioner of 
Patents was in error in cancelling their trade-mark. I 
don’t think plaintiff is under any burden to show that your 
registration was invalid. 

MB. LANGFORD: But he questions it, Your Honor, in 
oral argument. 

THE COURT: I have some doubt as to the validity of 
that position. I think the burden of proof on hint is not to 
show the invalidity of your registration but the validity of 
his right to his trade-mark. 
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MR LANGFORD: Your Honor, all I am trying to say 
is that this motion to dismiss the complaint may be granted 
now before any further evidence by the defendant because 
the defendant has failed to sustain the burden of proof that 
the Commissioner of Patents was in error. 

112 Presumably there and here our registration is 
valid on its face, and we are entitled to the presump¬ 
tion that registration would not have issued were it not a 
proper registration. 

I will say no more. We believe, Your Honor, that this is 
a very complex case. It has been thoroughly briefed and 
reviewed below and we move to dismiss the plaintiff’s com¬ 
plaint on the ground that he has not maintained the burden 
of proof of showing the decision below to be erroneous. 

THE COL T RT: I am going to deny the motion at this 
time and let you proceed. I am going to hear the whole 
case. 

MR. KALISH: I now call upon the plaintiff to produce 
the written agreement of July 8,1933 between James Burns 
and Wright & Taylor, Inc., the Kentucky corporation. 

MR. BLUM: As I stated throughout the cancellation 
proceedings, we never could find that, nobody could find it; 
we never had it and we can’t produce it. 

I think you will agree with me, Mr. Kalish, that that re¬ 
quest was made during the cancellation proceedings. 

THE COLTRT: Mr. Kalish is making it for the record, 
as he is entitled to do. 

MR. BLUM: I beg your pardon. 

MR. KALISH: I first offer in evidence the pleadings in 
the Patent Office in Cancellation No. 3663, and I will ask 
either that the Patent Office copy be made available 

113 temporarily, with the privilege on our part of re¬ 
placing it with a facsimile typed copy — 

THE COURT: It may be admitted. 

MR. KALISH: I will ask that they collectively be 
marked Defendant’s Exhibit 129. 

THE COURT: Why 129? 
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MR. KALISH: We already have 128 which I will offer 
in a few minutes. 

THE COURT: Aren’t you going to number thd exhibits 
separately in this case in numerical order from 1 on? 

MR. KALISH: Yes. 

THE COURT: You haven’t offered 128 exhibits. 

MR. KALISH: Perhaps I ought to reverse the sequence 
and offer first as Plaintiff’s Exhibit No. 1 — 

THE COURT: I think we could keep the record clearer 
if you do that Our custom is always to number the ex¬ 
hibits in the sequence in which they are offered. Otherwise, 
we get a lot of confusion. 

MR. KALISH: I offer in evidence as Defendant’s Ex¬ 
hibits Numbered 1 to 128, inclusive, the exhibits which bore 
the same numbers in the Patent Office proceeding as Can¬ 
cellation No. 3663, and where they are known as Petition¬ 
er’s Exhibits, and I ask that they here be marked as De¬ 
fendant’s Exhibits. 

THE COURT: What are their general nature?! 

MR. KALISH: No. 1 is our registration. No. 2 
114 is the correspondence — 

THE COURT: Isn’t it the desire of both sides, 
and all parties in fact, to make the entire record iii the Pat¬ 
ent Office a part of the record in this proceeding? 

ME.KALISH: Yes. 

ME. BLUM: Yes. 

_ _ J 

THE COURT: Suppose we consider the pleadings; the 
transcript of the testimony; and all of the exhibits before 
the Commissioner in the Cancellation Proceeding as part 
of the record in this case. 

MR. KALISH: Yes. 

MR. BLUM: Yes. ! 

MR. KALISH: And the same exhibit numbers retained. 

THE COURT: And the same exhibit numbers retained. 
I think that will facilitate reference if you use the same ex¬ 
hibit numbers. 

MR. KALISH: If Your Honor please, my attention has 
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been called to the fact that some of the original exhibits are 
missing and we would like to check them. If they cannot 
be found I presume it will be agreeable to Mr. Reynolds and 
Mr. Blum that duplicates be put in the record. 

MR. BLUM: Oh, surely. 

MR. KALISH: Because we all know what they are. 

(All pleadings; transcript of the testimony and all 

115 exhibits introduced before Commissioner of Patents 
in Cancellation Proceeding No. 3663 incorporated in 

this record by reference.) 

MR. KAL ISH: Without conceding any burden on de¬ 
fendant’s part so to do, because it is our position that we 
do not have to prove what I am about to prove, but because 
the question was raised by argument, that is all, that per¬ 
haps Continental Distilling Corporation’s registration is 
somehow defective because our sale of Charter Oak was 
commenced during prohibition, and so counsel says — 

THE COURT: Yes, I get your point. Go ahead and 
offer the evidence. You offer this evidence without waiver 
of your position that you are under no obligation to main¬ 
tain any burden of proof. 

MR. KALISH: Yes, just as a safety measure. 

THE COURT: You may proceed. 

MR. KALISH: I offer in evidence as Continental’s Ex¬ 
hibit 130-A, distilling permit issued by the Federal Gov¬ 
ernment to defendant, Continental Distilling Corporation 
on June 19,1933, of which I have a certified copy. 

MR. BLUM: That is for rum. No objection. 

THE COURT: It may be admitted. Is this the origi¬ 
nal? 

MR. KALISH: Yes. 

THE COURT: Then you can substitute a copy. . 

MR. KALISH: No, this is a certified copy which I will 
leave here. 

116 THE COURT: Very well. 

(Certified copy of Permit issued by the Federal 
Government to Continental Distilling Corporation, Inc., 



June 19, 1933, marked and received in evidence as Defend¬ 
ant Continental’s Exhibit 130-A.) 

MR. KA LISH: I offer in evidence as Continental’s Ex¬ 
hibit 130-B a certified photostatic copy of distilling permit 
issued to Continental Distilling Corporation on July 31, 
1933, by the Federal Government. 

THE COURT: It may be received. 

(Certified photostatic copy of Distilling Permit of Fed¬ 
eral Government issued to Continental Distilling Corpora¬ 
tion on July 31,1933, was marked and received in ievidence 
as Defendant Continental ? s Exhibit 130-B) 

MR. KALISH: I offer in evidence a permit of the Com¬ 
monwealth of Pennsylvania, dated August 8, 193fl, to the 
Continental Distilling Corporation to distill alcoholic .bev¬ 
erages. I ask that that be received as Defendant’4 Exhibit 
130-C, and I ask the privilege of substituting a photostat 
for this original. 

THE COURT: That may be done. 

MR. BLUM: I object to that as irrelevant because it is 
a permit of the Commonwealth of Pennsylvania and not of 
the Federal Government. It means nothing. 

THE COURT: I am going to take it. Objection over¬ 
ruled. 

(Distilling Permit of Commonwealth of Pennsyl- 
117 vania issued to Continental Distilling Corporation 
marked and received in evidence as Defendant Con¬ 
tinental’s Exhibit 130-C.) 

MR. KALISH: I offer in evidence as Continental’s Ex¬ 
hibit 130-Da certified photostatic copy of permit issued by 
the Federal Government to Continental Dist illin g Corpora¬ 
tion under date of August 28,1933. 

THE COURT: How many permits are you going to 
offer? 

MR. BLUM: That is rum and gin. 

THE COURT: You don’t have to offer every permit 
that your client obtained. 

MR. KALISH: I intend to, for this reason— 
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THE COURT: How many permits do you intend to 
offer? Offer them all as one exhibit. I don’t think we 
ought to take fifteen minutes—oh, I am not going to let 
you stand there for half an hour offering those permits 
one at a time. Suppose you mark them during the mid- 
morning recess and we will take our recess now. 

(Thereupon, a short recess was taken.) 

MR. KALISH: To complete the list, I offer in evi¬ 
dence as Defendant Continental’s Exhibits 130-D to 
130-K, inclusive, additional permits, some of which are 
originals and some of which are certified photostats. 

MR. BLUM: The same objection as to those issued 
by the Commonwealth of Pennsylvania. 

THE COURT: Objection overruled. 

118 MR. BLUM: Your Honor, may we see them 
now or does Your Honor want to look at them? 

THE COURT: I might look at them. 

MR KALISH: I should like to say that Mr. Blum 
hastily read from one or two of these and said they were 
for rum. I think a further reading will show they are for 
rum, whiskey and gin. 

MR. BLUM: Have you produced any permit for bran¬ 
dies and cordials? 

THE COURT: I am only interested in permits for 
whiskev, I think. 

MR. KALISH: That is right. 

MR. BLUM: Have you produced any permit for bran¬ 
dies and cordials? 

THE COURT: I think the only issue here is as to 
whiskey. I don’t understand the Charter Oak brand was 
intended to be used for anything but whiskey, was it? 

MR. BLUM: Oh, yes. In the registration they claim 
use on whiskey, gin, rum, rye, brandies and cordials. 

THE COURT: I think that is immaterial, Mr. Blum, 
because a partial use is sufficient. In other words, sup¬ 
pose they manufactured only one of the types of articles 
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for which they registered the trade-mark, that is suf¬ 
ficient. 

MR. BLUM: I won’t argue that now. There is plenty 
of authority the other way. 

119 In other words, they may have 350 or 400 differ¬ 
ent items. If they only make one of these items, 

such as whiskey, they have no right to have any applica¬ 
tion include numerous other items in the same company. 

THE COURT: Suppose it is a fact a manufacturer of 
furniture is in the habit of making desks and chairs and 
he registers that trade-mark; he afterwards can use that 
same trade-mark on bedsteads and bookcases. 

MR. BLUM: Yes, but if he hasn’t manufactured bed¬ 
steads and bookcases prior to his registration hfe has no 
right to include that. Furthermore, they state in their 
registration that during the period of prohibition they 
were applying this trade-mark to brandies and cordials 
and they have produced no permit for brandies and cor¬ 
dials. 

THE COURT: Frankly, gentlemen, I don’t consider 
this of any importance. I am letting you offer this evi¬ 
dence for the record so that you will have a complete 
record if this case, as I presume it will, goes to the Court 
of Appeals; but I, myself, don’t consider the question of 
permits important because if the defendant manufactured 
liquor during the prohibiton era without a permit it was 
guilty of a felony, and there is no presumption Jof a per¬ 
son committing a felony. The presumption is t<} the con¬ 
trary, so that my own tentative view is that this issue is 
not important at all. 

MR. KALISH: I don’t think so. 

120 THE COURT: I am letting you offer this evi¬ 
dence and that is why I didn’t want to let you take 

the time to take it item by item. 

MR. KALISH: I don’t think it is in issue here. 

THE COURT: Very well. i 

(Distilling permits issued to Continental Distilling Cor- 
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poration were marked Defendant Continental’s Exhibits 
130-D to 130K, inclusive, and received in evidence as De¬ 
fendant Continental’s Exhibits 130-D to 130-K, inclusive.) 

MR. BLUM: May I say something for the record? 

THE COURT: Yes, briefly. 

MR. BLUM: I demand that the Continental Distilling 
Corporation produce any permit it may have had from 
the Federal Government to manufacture or to sell brandy 
and cordials during the period of prohibition, and I also 
demand and ask that the Court order that Continental pro¬ 
duce all records of any sales made prior to its application 
date with the use of the trade-mark “Charter Oak” on any 
or each of the items enumerated in this registration. 

MR. KALTSH: If Your Honor please, plaintiff had 
closed its case. I presume that when plaintiff closed its 
case it exhausted all the things it wished to rely upon in 
this suit 

THE COURT: Well, of course, a request upon the de¬ 
fendant to produce documents is out of order at this stage. 

However, this is not a jury trial and I don’t believe 
121 in being too technical as to procedure. 

If the plaintiff wanted to reopen his case for the 
purpose of making that demand I would permit it. 

MR. BLUM: Your Honor, is the demand granted? 

THE COURT: Beg pardon? 

MR. BLUM: Is the demand granted? 

THE COURT: What demand? 

MR. BLUM: That they shall produce their records of 
their use of “Charter Oak”? 

THE COURT: You are calling upon them to produce? 

MR. BLUM: Yes, sir. 

THE COURT: You are not addressing your inquiry to 
me as to whether they are going to produce it or not? 

MR. BLUM: Oh, I asked Your Honor to order them to 
produce them. 

THE COURT: Oh, no, I decline that request because I 
am not going to direct either party to produce any spe- 
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cific evidence. Each party must make out its own case. 

ME. KALISH: I offer in evidence as Continental’s Ex¬ 
hibit 131 a sealed bottle of Charter Oak whiskey 1 ;, bearing 
the Federal Government stamp and also bearing the Dis¬ 
trict of Columbia beverage tax paid stamp, with the request 
that after the matter has been examined by Court and 
counsel perhaps it contents can be removed — it is easy to 
handle an exhibit bottle that is empty. 

122 ME. BLUM: I object to this because there isn’t 
any proof w r hen this merchandise was produced or 

sold. It may have been that it was sold yesterday, I don’t 
know. 

ME. KALISH: We concede this is a current sale. 

THE COIJET: You are only offering this in evidence 
by way of illustration to illustrate the label, are you not? 

ME. KALISH: Yes, and the current sale. 

THE COUET: The current sale has nothing to do with 
this case. 

ME. KALISH: And also to illustrate — 

THE COUET: Because I take it that nothing that has 
happened since the institution of this action has any bear¬ 
ing on this case. 

ME. BLUM: Also there is no showing that that label 
was used for any definite period. I object to it. 

THE COUET: I don’t see the relevance of it. I will 
sustain the objection. 

ME. KALISH: I will let the offer stand. 

(Sealed bottle of Charter Oak whiskey, beariiig Federal 
Government stamp and also District of Columbia beverage 
tax paid stamp, was offered in evidence as Defendant Con¬ 
tinental’s Exhibit 131, and refused by the Court.j) 

ME. KALISH: I offer as Continental’s Exhibit 132 
page 230 of the Schenley Distillers Corporation 1931 An¬ 
nual Eeport. The rest of the book isn’t important 
and rather than clutter up the record I wdll just take 
the one page. 

123 THE COUET: What is the purpose of the offer? 

ME. KALISH: The purpose of the offer is to 
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*how that Old Charter Distillery Co. was not either a man¬ 
ufacturing subsidiary nor a sales subsidiary of Schenley. 

THE COURT: Any objection? 

MR. BLUM: I do, because it is contrary to our stipula¬ 
tion. 

MR. KALISH: Oh, then, the stipulation is misread. 

THE COURT: No, no. All you stipulated was that the 
witness who would have been called would have testified as 
stated in the stipulation. It was not a stipulation of facts. 
It was a stipulation as to what the testimony of one witness 
would be. 

I can see other objections to that document, but this par¬ 
ticular one is not a good objection. 

MR. BLUM: I object to that because that page says 
“principal, subsidiaries of Schenley Distillers Corpora¬ 
tion” and doesn’t purport to list them all. 

MR. KALISH: That is right. 

THE COURT: That goes to the probative value of the 
document and not to its admissibility. Document admitted. 

(Page 230 of Schenley Distillers Corporation 1931 An¬ 
nual Report was marked and received in evidence as 
Defendant Continental’s Exhibit 132.) 

MR. KALISH: With that, Your Honor, defend- 
124 ant rests and asks permission within such time as 
the Court will allow to file a brief analyzing this 
rather extensive evidence. 

THE COURT: I don’t think I am going to take any 
briefs. I am going to decide this case at the end of the 
trial 

The defendant rests. Is there any rebuttal? 

MR BLUM: Yes. 

Evidence on Behalf of the Plaintiff in Rebuttal 

MR. BLUM: The only thing I want to offer is a certifi¬ 
cate which we have from the Treasury Department that 
their records show that prior to July, 1939 no certificates 
of label approval under the Federal Alcohol Administra- 
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tion Act were issued to Continental Distilling Company. 

THE COURT: You may offer it. 

MR. KALISH: That is not proper rebuttal, Your 
Honor. 

THE COURT: Yes, that is proper rebuttal 

In the first place, I am not going to be too technical, and 
I never am when the trial is without a jury, as 1 6 what is 
proper rebuttal. 

If there is any objection to that I will let the plaintiff 
reopen his case in chief, but I think that is proper rebuttal 
because it is intended anyway to refute the inferences to be 
drawn from the permit you offered in evidence. 

MR. BLUM: And also from the inference of any con¬ 
tinuance of its use of * 4 Charter Oak.” 

125 MR. KALISH: I object to that, Your Honor. 

That is not relevant, in addition to not being proper 
rebuttal, because the label approval covered there, if the 
statute is examined, only goes to such sales as represented 
bottling after a certain date. 

THE COURT: That doesn’t go to relevance; that goes 
to the probative value. You can’t prove a plaintiff’s entire 
case in one document, but this is admissible. Objection 
overruled. 

(Certificate of Treasury Department Dated October 7, 
1947, marked and received in evidence as Plaintiff’s Ex¬ 
hibit T-3.) 

THE COURT: Anything further? 

MR. BLUM: No further rebuttal, Your Honor. 

THE COURT: Do both sides rest? 

MR. KALISH: May I have a moment ? 

THE COURT: Yes, indeed; take whatever time you 
need. 

Evidence in Surrebuttal on Behalf of the Defendant. 

MR. KALISH: I should like to offer in evidence as 
Continental’s Exhibit 133 a group of approximately 30 
warehouse receipts, particularly those numbered CO1001 
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to CO1029 of Continental Distilling Corporation for Char¬ 
ter Oak bourbon. 

THE COURT: I don’t think that is proper surrebuttal. 
Yon see, as the old English saying goes, yon are hoist by 
your own petard. Yon want me to hold Mr. Blum 

126 strictly to rebuttal and now yon are offering in evi¬ 
dence that which is not surrebuttal at all. I think 

yon are very fortunate that I overruled your objection and 
gave Mr. Blum some leeway. I am going to give you some 
leeway too, now, even though that is not proper surre¬ 
buttal. 

MR. BLUM: I object to them as being irrelevant. It 
shows they may have had something on hand. It doesn’t 
show they had a right legally to sell it or that they sold it. 

THE COURT: Objection overruled, because an exhibit 
in order to be relevant doesn’t have to be conclusive. 

MR. BLUM: Oh, I agree with that. 

(Group of warehouse receipts numbered COlOOl to 
CO1029 of Continental Distilling Corporation for Charter 
Oak bourbon, marked and received in evidence as Defend¬ 
ant Continental’s Exhibit 133.) 

MR. KALISH: In order to save bulk may I remove the 
some 30 pages from the others? 

MR. BLUM: Why don’t you do this? I will stipulate all 
these things with you. For example, you can have repre¬ 
sentative photostats and you can pick one photostat instead 
of having a whole pile of documents. 

THE COURT: After all, gentlemen, we don’t want to 
encumber the record unnecessarily. You want all the ma¬ 
terial you need but not everything.. 

MR. KALISH: We rest. 

THE COURT: Do counsel desire to argue orally? 

127 MR. KALISH: Yes. 

MR. BLUM: Yes. Does the Court wish to hear it 
now or after the recess? 

THE COURT: I would like to start now. 
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MB. BLUM: All right. 

THE COUBT: How much time do you want? 

MB. BLUM: Is it asking for too much to ask for three- 
quarters of an hour? 

THE COUBT: You may have three-quarters of an hour 
but you are not under obligation to consume all of it. 

MB. BLUM: I understand that. 

THE COUBT: How much time do you wish—jthree- 
quarters of an hour on a side; is that sufficient? 

MB. KALISH: I may need just a little more, but I will 
try not to use any more. 

THE COUBT: I am not going to hold you dowi} because 
I want all the light I can get from all parties, and I would 
be glad to hear from you also, Mr. Beynolds. 

MB.REYNOLDS: Yes. 


Argument on Behcdf of the Plaintiff 
By Asher Blum, Esq. 

MB. BLUM: Your Honor, it seems to me on tjie whole 
this presents a review of an issue of law, to-wit, the effect 
of the chain of title of the Bernheim people as Amplified 
by the contemporaneous acts of the parties, which is always 
a means of construing what is in writing. 

128 Many years ago Judge Huff wrote an opinion in a 
Patent case in which he talked about rude common 
sense and he said if anything couldn’t be explained on that 
basis that on the average it wasn’t good law. 

THE COUBT: I subscribe to that. 

MB. BLUM: I subscribe to that because after a few 
years experience at the bar it seems to me that Unless we 
have a system of law, the logic of which is intelligent to the 
average intelligent layman, then we have created a spider¬ 
web of fine spun theories that are absolutely unrelated to 
real life, and as the layman said, if that is the law it must 
be something that was planned to be incomprehensible; and 
just the same way when I have to try cases before newly 
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appointed judges they have said, “I think I understand the 
English language but when I read the patent statute I can’t 
understand it and will you sit down with me and tell me 
what it means ? — 

THE COURT: Suppose you get down to this case. 

MR. BLUM: And now* w’e get down to common sense 
and we come to July, 1933, and from 1874 on the Old Char¬ 
ter mark has been a well-known and largely used mark, 
and it was used legally during prohibition. 

The Wright-Taylor people distilled whiskey under per¬ 
mit, and any statement that they intended to abandon is 
absurd and the Commissioner never so stated in his opinion. 

Now’, we come to July, 1933, and Mr. Burns ap- 
129 pears upon the scene and they execute two docu¬ 
ments on July 18,1933. 

The second document, which is Exhibit 4, in addition to 
reciting all these 20 trade-marks, more or less, says as a 
part of this assignment that the party of the first part 
(that is Wright & Taylor) hereby assign, set over and de¬ 
liver unto the party of the second part the good-will as ap¬ 
plied to liquors of all kinds of Wright & Taylor. Those 
marks include “Old Charter.” 

I think it is very far-fetched to say that the good-will of 
those marks was not included, and furthermore this docu¬ 
ment contains an addendum clause: 

“The party of the first part further agrees in considera¬ 
tion of the foregoing that it will, w’hen asked for,” and so 
forth, “execute and deliver unto the party of the second 
part any and all special assignments or documents that may 
be necessary, useful, or advisable in order to fix in the 
party’ o^ the second part title to each and all of the afore¬ 
said brands and labels, as well as good-will.” 

I don’t see how’ any language can be clearer. 

Then w’e come to October, 1933, and the undisputed ex¬ 
planation in the record is this: 
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The Bums crowd wanted to sell stock to the public in 
this newly organized company in order to get a mil- 

130 lion or two million dollars to build a distillery, be¬ 
cause during prohibition Wright & Taylor had got¬ 
ten rid of their distillery, and when they distilled whiskey 
then, under the law, they went to a distillery in Louisville, 
Kentucky; they leased that for a week in their own name 
and then conducted the distilling operation in their own 
name but using a distillery belonging to somebody else. 

So they went to a firm of brokers in Wall Street and the 
brokers said, “We think the public will like a Maryland 
company better than a Kentucky company/’ Very well 
So, now, this U. S. Distillers, Inc., which owned and con¬ 
trolled this new Wright & Taylor Company, go ahead and 
organize a Maryland corporation and now Wright & Taylor 
execute a new agreement in favor of this newly organized 
Maryland company. That is Exhibit 8-A, and Exhibit 8-A 
refers to Exhibit 3 as being an assignment of certain in¬ 
tangibles to the Wright-Taylor Distillery Company of Ken¬ 
tucky. 

Exhibit 8-A, as my notes read, designates these intangi¬ 
bles as being “Old Charter” and also the other trade¬ 
marks of Wright & Taylor, together with the good-will as 
applied to liquors of all kinds of the assignor. 

I think that should be read in connection with kny error 
that might have arisen on July 18, 1933. 

Then in Exhibit 8-A the old original Wright & Tay¬ 
lor assigns to this Maryland corporation, and I am 
reading: 

131 “The above specified brands and trade names, 
together with the business and the good-will of the 

business in which such brands and trade names Jiave been 
used by the assignor, and all labels and other indicia of 
ownership in connection with such business; the same to be 
held and enjoyed by the assignee to the same Extent the 
same would have been held and enjoyed by the assignor—” 
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THE COURT: I don’t think you need to read the docu¬ 
ments in extenso, because I read them last night. 

MR. BLUM: Excuse me; I never try to bore a Judge. 

THE COURT: You are not boring me but I have them 
very clearly in mind because I read them very carefully 
last night. 

MR. BLUM: Then it seems to me this new Maryland 
outfit got the business and good-will. This was still during 
prohibition. The repeal was then imminent; State after 
State had been ratifying the Amendment. These men 
would have been crazy to try to run around and get a per¬ 
mit with the Volstead Act in effect, so they said they would 
wait 

What did this Wright & Taylor give the new Maryland 
company? They said, “Move right next door to us in our 
building, in Louisville, Kentucky; here are our records.” 

Bullitt, the general manager of Wright & Taylor, became 
the president of this newly organized company. Leland 
Taylor, one of the Taylors of Wright & Taylor, also 
132 became an officer, and he said, “We did that to help 
them as much as possible.” 

During the period of prohibition they circulated letters 
on their letterhead — I showed Your Honor some of them 
— during this interim period of October and November and 
December, 1933, in which they offered Old Charter for sale 
after repeal; tried to get distributors in Chicago, and in 
other words, endeavored to carry on the business. 

Then December, 1933 comes. One broker disappoints 
them, and another broker disappoints them; we were in the 
depths of the depression, and raising a million or two mil¬ 
lion dollars seemed to be an insuperable obstacle. 

Along comes Bernheim. Bernheim has a distillery and 
Bemheim say, “We will make a deal with you fellows,” so 
thev transferred to Bernheim on December 15 a few hun- 
dred barrels of wiiiskev. I don’t agree with opposing coun¬ 
sel as to the non-labeling. I don’t think that is material. 
If this case is going to turn one way or the other on 1,300 





barrels of whiskey then we have got to a very fine point 
indeed. 

Counsel on the other side says they abandoned ^nd here 
it was being passed from hand to hand during the space of 
five or six months. If that is abandonment then the dic¬ 
tionary has to be looked at and revised. 

Counsel says because the trade-mark was mentioned in 
that U. S. Distillers agreement on July 18 that that was an 
abandonment, but there was a contemporary instru- 

133 ment on the same day. Very good. Now we come 
to Bemheim. 

Emil Schwarzhaupt testified in the cancellation proceed¬ 
ings. He said Old Charter was like Tiffany, one of the very 
fine old brands, known to the trade since 1874; it always 
commanded a premium; he wasn’t going to take the cheap 
rot-gut that ruined the stomachs of the American people 
right after repeal .that drank anything in sight. Your 
Honor knows what happened at the time. He said, “My 
intention was to accumulate a stock of good, aged whiskey 
so that when I put it on the market it would not ruin the 
reputation of this old brand, so in June, 1937,1 didn’t wait 
until I could get a bottled whiskey of four years, but in 
June, 1937, about a year and a half after I made tte deal, I 
began putting some whiskey on sale.” 

We have the Government permit which clearly establishes 
that date. 

Let’s take a look at the statute. Excuse me; Your Honor 
read the statute yesterday and it says that to cancel a 
trade-mark you must show that the registrant at the time 
of his application was not entitled to use the mark. That 
is on page 27 of my memorandum; that is 15 USCA 93. 
That doesn’t say that the applicant at the time of the ap¬ 
plication for registration must have been actually using the 
mark. It is for them to prove that he wasn’t entitled to use 
the mark, or that it had been abandoned, and cer- 

134 tainly this delay for a very good reason, of a year 
and a half, doesn’t spell abandonment; because 
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Schwarzhaupt testified he immediately began laying down 
Old Charter whiskey. 

THE COURT: I think I get your point. 

MR. BLUM: All right; very good. 

If we have a chain of title going back to 1874, of course 
that is the end of the case. 

Let's take up the objections raised by the opponent, and 
let’s take up the decision of the Commissioner. That is an 
issue of law. 

I have very carefully read those two cases cited by the 
Commissioner. I believe I know the case cited this morn¬ 
ing by Mr. Kalish, and I think you will find in every one of 
these cases there had been a long period of disuse due to 
prohibition. 

So the Maryland Court of Appeals held in that Old 
Sherwood case that the old associative significance had 
gone. 

Judge Learned Hand, in one of his typical decisions — I 
have forgotten the exact title of the case; a man had pub¬ 
lished a storv under a certain title and about ten or fifteen 
years later some motion picture company brought out a 
motion picture under the same title; I think it was the 
Broken Blossoms case, and an action was brought for un¬ 
fair competition — and he said, “Wait a minute, it is true 
this man fifteen years ago published a story in Cos- 
135 mopolitan, but fifteen years have gone by; how many 
people remember that story? Is there a basis for 
unfair competition?” 

So in each case involving trade-mark rights you have the 
associative significance, and I say this was one of the very 
well-known marks of the industry. It wasn’t one of the 
minor marks mentioned in these decisions and the public 
couldn’t have forgotten about it because the Old Charter 
whiskey distilled prior to 1933 remained on sale until 1937, 
so that by the time Bernheim began putting out his new 
Old Charter whiskey, up until that time people could go to 
stores and buy Old Charter whiskey bottled prior to 1933 
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with the Wright & Taylor name upon it. So we have a 
proven chain of association. 

There is where I think the Commissioner erre^L I put 
this in evidence; this means something. Here is a certifi¬ 
cate from the Treasury Department that prior to July, 
1939, they never got a certificate of label approval. 

THE COURT: Mr. Blum, I don’t think you need en¬ 
large on that because I think you have to recover on the 
strength of your right, such as it may be, to use the label 
* 1 Old Charter.” j 

MR. BLUM: All right; I will drop it like a h<pt potato. 
Very good. 

Who could have objected to the use by Bemheim of “Old 
Charter”? If we go back to the chain of title, the only one 
that could have objected was the original Wright & 
136 Taylor, instead of which they came to Bemheim 
after December 15 and wanted to buy back their Old 
Charter brand. So, so far as they were concerned, by their 
contemporaneous act they were thoroughly satisfied that 
they had made a deal and that Bemheim was the owner of 
the trade-mark. 

If I am misquoting Mr. Kalish I will apoligize, and I will 
admit my memory may not be good, but I had thb impres¬ 
sion at one time in response to one of Your Honor’s ques¬ 
tions that he said it wasn’t necessary to transfei physical 
assets when the trade-mark and good-will were simultane¬ 
ously sold. 

THE COURT: He said that, and that is what I under¬ 
stand to be the law. 

MR. BLUM: That is my recollection. 

MR. KALISH: Subject to the qualification, other than 
branded goods. 

MR. BLUM: I think that is the law without any ques¬ 
tion. ' | 

THE COURT: As I understand the law, a trade-mark 
may not be transferred separately but it may be trans¬ 
ferred either in connection with goods on which it is used 
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or in connection with the good-will of the business. It 
doesn’t have to be both. I don’t think there i3 any dispute 
about that 

MR. BLUM: That is the law, without any question, so 
if that is the case I think the Commissioner erred in hold¬ 
ing that there was any defect in our chain of title because a 
distillery owning a few hundred bottles of whiskey 
137 bought and sold simultaneously — 

THE COURT: I think the real crux of this case 
is whether the use of the trade-mark by the Wright-Taylor 
Distillery Company and by Bemheim Distilling Company 
during the few months that they had this mark prior to 
registration caused the trade-mark abandonment. That is 
the only question. 

MR. BLUM: Your Honor has read that Beech-Nut de¬ 
cision? 

THE COURT: I am not familiar with the Beech-Nut 
decision. 

MR. BLUM: In the Beech-Nut decision there had been 
a period of four years during which the Lorillard Company 
had not used “Beech-Nut” 

THE COURT: Will you cite that again ? 

MR. BLUM: It is in our brief on page 28 of my brief. 

THE COURT: Give me the citation of the case. 

MR. BLUM: 273 U. S. 629. I think I know that de¬ 
cision backwards, Your Honor, subject to the errors of 
every human being, and the facts were these: The Ameri¬ 
can Tobacco Company had a large number of trade-marks 
and was ordered to be dissolved, so Lorillard got a stock of 
trade-marks that high (indicating) as his share of the 
trade-marks and good-will. In 1910 they only sold about 
25 pounds of Beech-Nut chewing tobacco, but they never 
sold another penny’s worth for four years. They claimed 
that was an abandonment, and Mr. Justic-e Holmes said: 

“The mere lapse of time was not such that it 
13S could be said to have destroyed that right as matter 
of law.” 

And he furthermore pointed out in his opinion that a man 
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may have a business and let it die down again afid again 
and then revive it again, and I think we have coffered a 
very good, logical explanation as to the delay of a few 
months. 

Then in that Old Sherwood case the Court referred to an 
article — 

THE COURT: Where do you cite Justice Holmes’ 
opinion? 

MR. BLUM: That, Your Honor, is on page 28, and I 
am very sure Mr. Justice Holmes wrote that opinion. 

THE COURT: I have sent for the book. 

MR. BLUM: Yes, sir; that is the Beech-Nut case, 273 
U. S. 629. 

THE COURT: I think I get your point 

MR. BLUM: Your Honor also knows that all the law 
writers and the decisions have held that due to the prohibi¬ 
tion repeal a man was allowed to shake himself down — 

THE COURT: Oh, yes, it has been held that the sus¬ 
pension of use during prohibition does not constitute aban¬ 
donment. 

MR. BLUM: And that furthermore, a man should be 
given a reasonable amount of time to shake himself down 
and get into business. That is rude common sense. 

THE COURT:. I get your point. Is there anything fur¬ 
ther? 

MR. BLUM: As to defect of parties, all I can say 
139 is — I mean as an indispensable party, under 4915 
we had to bring the suit in our own name, and fur¬ 
thermore, the Court has in its power at any time to add a 
party. 

THE COURT: I am not impressed with the Refects of 
parties. 

MR. BLUM: Your Honor, I think I have taken twenty 
minutes. Subject to some very brief rebuttal, may I sit 
down? 

THE COURT: Surely. 
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Argument on Behalf of the Defendant, 
Continental Distilling Corporation 

By Leonard L. Kalish, Esq. 

MR. KALISH: May it please the Court, Mr. Blum un¬ 
fortunately has not correctly stated the facts of the case. 

I think the underlying question in all these trade-mark 
matters is the transference of good-will as a matter of fact. 

Xow, parties between themselves may write up all kinds 
of papers and the evidence here is that this entire 1933 
transaction from the beginning to the end was an entirely 
phoney transaction. Here is what really happened. 

THE COURT: I don’t know" what you mean by the 
word ‘‘phoney.” 

MR. KALISH: By that I mean this: It was a transac¬ 
tion in which there was a lot of paper-w-ork gotten up, some 
of which they produced and some of which they haven’t, to 
create an appearance contrary to fact. 

140 In other words, it was, as the Commissioner found 
and as the Examiner found, essentially a stock pro¬ 
motional scheme of the wildest kind, intended to entice a 
lot of unwary investors. 

Mr. Bums had no know-ledge of the whiskey business. 
He was a promoter who had promoted a lot of other things 
wholly unrelated, and when repeal was imminent he went 
out to buy old whiskey because he knew old whiskey would 
be in demand, and he went out buying up anybody’s brand 
because old whiskey was scarce. He scoured the country 
and he didn’t even buy this whiskey. He put up a small 
down payment on what looked like a purchase of whiskey. 

The July 8 agreement between Bums and Wright & Tay¬ 
lor, which they have not produced but which is requested 
by the testimony of Bums and Taylor and Bullitt, was 
nothing more nor less than the sale of all the whiskey 
Wright & Taylor had — just whiskey — at $100, and it was 
not the intention to transfer any good-will. 
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Mr. Taylor was called as plaintiff’s witness and ilr. Tay¬ 
lor testified both in this proceeding as plaintiff’s witness 
and in another proceeding as his own witness in cither liti¬ 
gation, the testimony of which is introduced here, and he 
testified that this was simply a whiskey sale; tljiat there 
was no intent to transfer good-will; that as a matter of 
fact they did not transfer good-will; they gave them 

141 no records whatever, contrary to what Mr. Blnm has 
stated; they gave them no customers’ list, no books, 

no records of any kind, and, what is more, they yould not 
have given them to him. 

Mr. Blum says that Wright & Taylor said, “Come and 
move next door to us and use our books and everything.” 

The testimony is the contrary. Mr. Taylor testified as 
his witness that they would not let them look at their rec¬ 
ords ; all they were selling was whiskey. And Mjr. Bums, 
when he was drawing the papers, forgot the price and 
marked it down to $60, and there was a little haggling, and 
at Mr. Bums’ suggestion they doctored it up, thinking as 
an afterthought that might be handy in fooling the public 
on some stock sales. 

The second point is this, that wholly apart from these 
defects in the July, 1933, transaction, and the complete 
non-use from that instant not only to a year later — more 
than a year later; Mr. Blum says a few montijis — the 
transaction was in July, 1933; the application for registra¬ 
tion was October, 1934, which is a year and a quarter, and 
during that time there was no move in the direction of use, 
much less use — 

THE COURT: What do you say as to the Beech-Nut 
case where there was an interval of four years? 

MR. KALISH: By the owner, yes, there is no question. 

THE COURT: You distinguish between non-use by an 
owner and non-use by a transferee? 

MR. KALISH: I distinguish between h non-use 

142 which is a non-use in the nature of a business let¬ 
down, and I distinguish between that and the inten- 
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tion of Wright & Taylor, which they expressed in words 
and deeds, that they were going to quit the business, and 
the obviously non-bona fide transactions which were not for 
the purpose of making whiskey but for the purpose of float¬ 
ing a stock issue. 

THE COURT: You are just characterizing transac¬ 
tions, though. 

MR. KALISH: And what is more, it also comes down 
to this: In the Beech-Nut case not only was it the same 
company but there was no intervening adopter who adopted 
in the intervening time in good faith. 

THE COURT: It was a transfer from the American 
Tobacco Company to Lorillard. As I see the facts in the 
opinion, the American Tobacco Company ceased the use of 
the trade-mark prior to the transfer of the trade-mark to 
Lorillard. Then the Lorillard Company didn’t use it for 
four years after it received the trade-mark, and yet Mr. 
Justice Holmes held that the trade-mark still existed. 

MR. KALISH: That was responsive to a break-up, a 
division of a business. Here we have something entirely 
different. 

THE COURT: Here we have a difference created by 
the Constitution of the United States. 

MR. KALISH: No, because repeal had come, and 
143 notwithstanding the advent of repeal it went through 
four hands: U. S. Distillers; Wright-Taylor Distil¬ 
lery Company; Wright & Taylor of Maryland, and Bern¬ 
heim, none of whom sold any of it either before the appli¬ 
cation for registration, which took place a year and a 
‘ quarter after the July transaction and not even prior to 
the time that Bernheim transferred the naked registration; 
there was no use by any of these four intervening com¬ 
panies. 

Bernheim, whatever may be said for U. S. Distillers, the 
new Wright & Taylor Distillery Company of Kentucky, the 
Wright & Taylor of Maryland, whatever may be said for 
them, their difficulties, those difficulties were not present in 
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Bemheim. Bemheim was marketing large quantities of 
bourbon whiskey under the name of L W. Harper and other 
trade names; they had a large supply of bourbon whiskey, 
young and old, and notwithstanding that they did not mark 
it Old Charter at all. They in turn transferred it to an¬ 
other company which in turn transferred it to ^till an¬ 
other company before there was any use whateverj 

THE COURT: Isn’t that exactly parallel to the facts in 
the Beech-Nut case? Lorillard had any number of trade¬ 
marks for tobacco and sold a lot of tobacco under different 

trade names but didn’t sell any under the trade dame of 

. 

Beech-Nut for four years. 

MR. KALISH: That is not the parallel situation 
here. 

144 THE COURT: Where is the difference? 

MR. KALISH: There is this vital difference in 
principle: The record here shows that prior to November 
17,1933 — 

THE COURT: But tell me what is the difference in 
principle? 

MR. K A LISH: A party in good faith adopting a mark 
which a prior user has abandoned — there is no question in 
the world that Wright & Taylor, the original Wright & 
Taylor, abandoned. When a concern sells they are through 
with it; they are out of it. 

Now, the question is this: What did Wright & Taylor 
intend to do and what did they do? Here is the significant 
fact. Mr. Taylor testified that it was their intention at all 
times to get out of the whiskey business. It was simply a 
matter of how fast they could turn over the assets. It was 
for that reason that they did not renew the registration 
which expired years earlier. They had no interest in the 
continuance of that mark. 

He further testified that in the Jnly, 1933, transaction it 
was not his intention to transfer good-will, and lie didn’t. 
He gave them absolutely nothing by way of customers’ 
lists, and records — 
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THE COURT: Well, you have said that before. Don’t 
repeat, please. 

MR. KALISH: I beg Your Honor’s pardon. 

145 THE COURT: I want you to take all the time 
you need, Mr. Kalish, but confine yourself to the 

salient points, without repeating. 

MR. KALISH: Then for this entire period of time 
there was no usage until, according to the stipulation — 
THE COURT: I have got all those facts. 

MR. KALISH: That is four years — 

THE COURT: That neither the Distillery Corporation 
nor Bemheim put out any Old Charter whiskey. I will be 
glad to hear from you as to the legal effect of it. 

MR. KALISH: May I state one further fact? 

THE COURT: Oh, yes. I want you to proceed in your 
own way. I am trying to help you. 

MR. KALISH: Before Continental adopted the mark 
on November 17th, and before they filed on November 22, 
1933, the entire transaction of July had, according to the 
testimony of their witness, fallen through and been can¬ 
celled out and the whole transaction had been washed out. 

T HE COURT: You speak of Continental’s registration. 
I am curious to know why it is that out of all the many 
thousands of words in the dictionary the Continental picked 
on the word ‘ ‘ Charter ’ ’. 

MR. KALISH: Contrary to what Mr. Blum says — and 
Mr. Blum is not talking from the record — 

THE COURT: No, no. 

146 MR. KALISH: Just a moment — 

THE COURT: Don’t you want to address your¬ 
self to my question? 

MR. KALISH: Yes, I will explain that. “Charter Oak” 
had been a registered mark — not “Old Charter” but 
“Charter Oak” had been a registered mark — on which a 
registration had expired, having nothing to do with Wright 
& Taylor, having nothing to do with these people. It was a 
mark which had gone into disuse before prohibition. 
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Continental directed a search to be made and tile record 
shows — 

THE COURT: That is all in the record. I am still 
asking you why did they select the word “Charted” out of 
the many several thousand words in the English language ? 

MR. KALISH: Not because they knew of “did Char¬ 
ter,” because Old Charter was not known in the sense Mr. 
Blum speaks of it, because a medicinal use in the infinitesi¬ 
mal quantities that he was talking about, which the record 
shows, a medicinal use is not a use which the average man 
would talk about. 

THE COURT: I don’t know, people used to!get doc¬ 
tor’s prescriptions and go to the drugstore with the doc¬ 
tor’s prescription. 

MR. KALISH: But to say that the inference is that 
Continental adopted “Charter Oak” because they: knew of 
the sale of “Old Charter,” that is wrong. 

147 THE COURT: There is no inference that there 
is a suspicion in the query. 

MR. KALISH: No. Just as Your Honor indicated 
that Your Honor was not aware that Old Charter was being 
sold in Washington in the retail stores — 

THE COURT: Oh, well, you can’t compare me with 
Continental because Continental was in the whiskey busi¬ 
ness and they would know. 

MR. KALISH: In November, 1933, they ’vyere just 
starting in the whiskey business, a business in which they 
had never been before. It was a new business \dith them, 
as with most others. It was simply a layman’s selection of 
a name, and there was and had been a “Charter dak” reg¬ 
istration of the pre-prohibition era. There had been whis¬ 
key sold by that name and it had long been abandoned. 

There is no contention here — and just as ohe might 
pick today lots and lots of names, I can’t think of some but 
Your Honor may recall very many, but not in use for thirty 
years — 

THE COURT: Yes, but if I were going intoj business 
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and I had a very good recollection of a trade-mark, I would 
be very careful, assiduously so, not to use it. 

MR. KALISH: We were, Your Honor. If Your Honor 
will examine the exhibits here in evidence, and I should like 
just to summarize those for Your Honor because I 
14S think that is important. Continental selected this and 
other names and made this kind of a search — 

THE COURT: Yes, I saw the record that you made a 
search. 

MR. KALISH: They searched in every Slate in the 
Union. They searched in the offices of county clerks wher¬ 
ever there was possibility of registration — 

THE COURT: You have answered my question. Pro¬ 
ceed. 

MR K A LISH: And we exhausted every avenue of in¬ 
quiry. 

I think perhaps one of the major distinctions is a cessa¬ 
tion of use by a bona fide manufacturer and the complete 
non-use by a successive series of stock promoters. It is one 
thing for a going concern, acquiring a mark and not using 
it — 

THE COURT: Let me ask you this on that point: What 
evidence is there in the record that the organization of 
these corporations was purely a stock-selling scheme rather 
than an effort to establish a legitimate business? 

MR. KALISH: The evidence is rather complete on that. 
The Commissioner so found. 

T HE COURT: I don’t see that in the Commissioner’s 
opinion. 

MR KALISH: This is in the Commissioner’s decision: 
‘‘All these transactions appear to have been engineered by 
a promoter named Bums.” 

T HE COURT: I have this before me, but he didn’t say, 
“This is a stock jobbing scheme,” or words to that 
149 effect. He does say that during the previous period 
involved the distillery was never built and the whis¬ 
key was never manufactured. I think there is a vast dif¬ 
ference in saying that and saying that the organization of 
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these companies was an effort to sell worthless stopk to the 
public, instead of trying to establish a legitimate business. 

MR. KALISH: But all of the evidence indicates clearly 
that Mr. Taylor and Mr. Bullitt regarded it as a stock pro¬ 
motion scheme; that Mr. Bums did not in fact have their 
support to convey good-will. There was no intention to 
give them anything but whiskey, and this whole thing was 
simply a scheme of Mr. Bums, which fell through; the 
whole 1933 deal was cancelled out and fell through and be¬ 
came washed out, as it were, and Wright & Tayloij got back 
their whiskey. The whiskey had never passed tjitle. All 
they did was deliver warehouse receipts in escro^ and the 
escrow agent returned the whiskey receipts to fright & 
Taylor because Bums’ scheme fell through; he didn’t pay 
up the money. 

THE COURT: Oh, I understand that. Suppose you 
pass on to your next point. 

MR. KALISH: I think perhaps Mr. Blum’s interpre¬ 
tation will shed some light on this question of whether it 
was a stock promotion scheme. 

Mr. Blum, said that they changed from this Wright- 
150 Taylor Distillery Company of Kentucky to Wright & 
Taylor Distilling Corporation of Maryland for just 
one reason: He thought the public would like a Maryland 
corporation better than a Kentucky corporation. 

THE COURT: But that doesn’t show it wg,s a stock 
promotion scheme. 

MR. KALISH: No. | 

THE COURT: Even legitimate businesses sell stock to 
the public. 

MR. KALISH: There isn’t anything in the record to 
show that it is anything but a stock promotion scheme. 
Your Honor may indulge Mr. Bums in the widest latitude, 
but first of all, when the transaction was cancelled in Octo¬ 
ber or September of 1933, and Wright & Taylor captured 
back its whiskey, it never passed out of its hand, and when 
after that we have transferees doing absolutely nothing, 
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including one of the last ones, well able to do anything it 
wishes with it, then I say there is proof that the original 
transaction not only was defective but there was no inten- 

W 

tion to do anything and it was, therefore, an abandonment 
and a failure to complete a good transfer. 

My associate recalls my mind to some of the many 
indicia one can make of this entire transaction. 

Mr. Burns in one of these documents, I think it is 
Exhibit 3 or Exhibit 4, got the Wright-Taylor Company 
to agree to transfer a distilling permit, knowing that 

151 distilling permits under the law could not be trans¬ 
ferred. That is paragraph 4 of Exhibit 3, and 

when we examined him on that Mr. Bullitt testified that 
he knew when the paper was signed that it could not be 
done, and that is covered on pages 162 and 163 of peti¬ 
tioner’s testimony quoted on pages 50 and 51 of our blue 
brief. 

Now, what these parties were doing, they were putting 
down on paper things that they knew weren’t so. What 
were they doing it for, to fool themselves? No, they were 
doing it to fool outsiders, third parties. As between them¬ 
selves they were bound for whatever they meant, but in 
September the whole thing was cancelled anyway, but had 
it not been cancelled, had Bums paid the full amount, had 
the thing gone through we still are not bound if it was a 
fact as it is here, that it w^as simply a lot of window- 
dressing which would make it appear they were doing 
something which they didn’t intend to do. 

THE COURT: At this time we will take our noon 
recess and reconvene at 1:45. 

(Thereupon, at 12:30 o’clock p. m., a recess was taken 
until 1:45 o’clock pun. 

152 Afternoon Session 

(The hearing was resumed at 1:45 o’clock p. m., 
pursuant to the taking of the recess.) 

THE COURT: You may proceed, Mr. Kalish. 
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M±C. KALISH: If Your Honor please, just before the 
noon recess Yonr Honor asked me a question which I 
had never been asked before in this case, namely, fwhy did 
Continental adopt “Charter Oak” as against all ^he pos¬ 
sible words in the dictionary. 

My memory is not too long on anything, and Certainly 
not on a matter that has not been reached, buf; during 
the noon recess I was reminded of the fact that ‘f Charter 
Oak” was a trade-mark purchased by Continental from 
a Philadelphia distiller who had registered the mark in 
the United States Patent Office and used the park at 
least up to the time of prohibition. 

THE COURT: You mean, then, that up until the time 
of prohibition there were two brands of whiskey on the 
market, “Old Charter” and “Charter Oak”? 

MR. KALISH: Correct. And “Charter O^k” was 
distilled in Philadelphia where Continental has its prin¬ 
cipal place of business; its people were known generally 
in the community, and Continental purchased that mark 
for a valuable consideration. 

When Your Honor asked me I had a dim recol- 
153 lection that the mark was a pre-prohibition mark. 

I don’t have with me here all the papers but I do 
have here a soft copy of the registration! 

MR. BLUM: All this is outside the record. 

THE COURT: Well, I possibly provoked it by my 
question. 

MR. KALISH: May I say this, Your Honor? We did 
not put this matter in issue. It wasn’t put in isuse by 
either side for the reason that having our— 

THE COURT: I don’t really think it is relevant. It 
might have some bearing on the equities of the situation 
but has nothing to do with the question. 

MR. KALISH: That is an answer to Your Honor’s 
question. 

THE COURT: Yes, that is an answer to my question. 
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MR. KALISH: Coming to this matter of the Beech- 
Nut case, I have examined that case a little more closely 
during the noon recess, and it appears that in the Beech- 
Nut case, whereas the BeechNut decision turned essentially 
on this set of facts, that in the Beech-Nut case, unlike the 
case at bar, Lorillard and its predecessor had a registra¬ 
tion of the mark during this questionable period. 

The registration itself, under the authorities, creates a 
presumption of continuous ownership and use of the mark, 
but in addition to that here is the significant fact, that 
in the Beech-Nut case Beech-Nut did not attack Loril¬ 
lard’s registration, the validity of Lorillard ’s registra¬ 
tion. 

154 In the case at bar plaintiff’s junior registration 
was applied for during the time of abandonment, 
of non-use, lack of ownership. It cannot through that carry 
its ownership retroactive prior to its filing. 

THE COURT: You mean this is as though Continental 
had been suing Old Charter for infringement, for unfair 
competition or infringement of the “Charter Oak” 
trade-mark ? Is that vour thought f 

MR. KALISH: It is a little bit like that, but it is 
further as though we were suing them for infringement 
either at a time when they had no registration or at the 
time when we were attacking their registration because 
such time was prior to the alleged abandonment. In other 
words, had their registration— 

THE COURT: Well, you have stated it; I see your 
point 

MR. KALISH: Then there is a further distinction— 
there are several distinctions. The Lorillard case involved 
a wide difference of goods. It was bacon and ham and 
foods, and in the case of Beech-Nut, chewing tobacco— 
THE COURT: I don’t think that is important. The 
only significance that the Beech-Nut case has to this 
litigation is that the Beech-Nut case holds that mere fail¬ 
ure to use a trade-mark for four years or five years does 
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not destroy any trade-mark. That is the only significance 
of the Beech-Nnt case in this litigation, and jl should 

155 be very glad to have you comment on that aspect of 
the Beech-Nut case. 

MB. KALISH: And so far as it goes that is all right, 
because there Lorillard had a registration, and tljie regis¬ 
tration creating the presumption of continuity of owner¬ 
ship, it is not destroyed by four years non-use. 

THE COURT: Is it your point, then, that if a trade¬ 
mark is used without being registered, the failuije to use 
it for a period of time destroys it? 

MR. KALISH: That is right. 

THE COURT: But if it is a registered trade-mark, 
suspension of its use for a period does not destroy it. 

MR. KAL ISH: In and of itself. 

THE COURT: Is that the distinction? 

MR. KALI SH: That is one distinction. 

THE COURT: Let’s get the one distinction. You 
know every matter comes down to one point. In other 
words, let’s use a rifle and not a shotgun. 

MR. KAL ISH: If Your Honor please, there are a 
number of distinctions, but the case of Penetrine vs. 
Plough, 121 Fed (2nd) 539, distinguishes it on precisely 
the facts here involved. 

In that case it was held the purported assignment, un¬ 
like the Lorillard-Beech-Nut situation, was not to a going 
concern and that distinguished clearly the Beech-put case 
because they said in the Penetrine case, jpst as in 

156 the case at bar— 

THE COURT: That is 121 Fed. (2nd) ? 

MR. KAL ISH: 121 Fed. (2nd) 539, and also another 
case in 28 Fed.— 

THE COURT: Which case do you rely on? 

MR. KALISH: They are both distinguishing. 

THE COURT: What is the other case ? 

MR. KALISH: The other case is Reconstruction Fi¬ 
nance Corporation vs. Menihan, 28 Fed. Sup. 920. 
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THE COURT: Does that involve a trade-mark? 

MR. KALISH: Yes. 

THE COURT: Proceed. 

MR. KALISH: Speaking of the Beech-Nut case, this 
is what the Court said— 

THE COURT: Oh, don’t read me a long quotation. 
Just give me a sentence in summarizing, if you wish, or 
paraphrase it in your own words. 

MR. K A LISH: I will just state it in my own lan¬ 
guage. 

THE COURT: Yes, that is better. 

MR. KALISH: They said that the Beech-Nut case 
was all right, among other things, because the purchaser 
of the trade-mark purchased a part of the business and 
continued a going business while it held the trade-mark 
dormant, if you please, and having purchased a business 
and buying a going business in that field it could hold 
157 in suspension for four years a registered trade¬ 
mark— 

THE COURT: Doesn’t it come down to the difference 
between a registered mark— 

MR. KALISH: And it comes down to whether or not 
the purchaser is also a going concern. If the purchaser 
does not acquire the business and in and of itself is not 
a going concern— 

THE COURT: You have told me that three times. 

MR. KALISH: That is the Penetrine case and that 
is the other case as well, and both of them point out the 
distinction here. 

But in addition to that, beginning on page 126 of the • 
blue covered brief wdiich we submitted to Your Honor, we 
call Your Honor’s attention to the Old Joe Distilling Co. 
vs. Esbeco, 123 Fed. (2nd) 658, as well as Corr vs. Olde- 
tyme Distillers, beginning at the bottom of page 127, and 
the other cases under this section of our brief. 

In this part of our brief we quote the Court’s decisions 
and we interlined in parentheses the parties and the marks 
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of this case because those cases are on all fours with this, 
as is the Penetrine case. 

There is no distinction whatever between the Penetrine 
case, the Oldetyme case, and this case; and incidentally, 
these cases all involve attempted transfers of a mark dur¬ 
ing prohibition. Apparently plaintiff’s position 

158 turns on this sort of a— 

THE COURT: Don’t all these cases that you 
have just now referred to extend to the proposition that 
you cannot transfer a trade-mark without transferring 
a business or good-will? 

MR. KALISH: That is correct, but good-will is not 
transferred by simply including two words “good-will” in 
a paper. The transference of good-will is a fact question. 
You can write it on paper ten times over and yet not trans¬ 
fer if the fact is that there was no transference. 

THE COURT: Isn’t the best way to evidence thfe trans¬ 
fer to have the formal conveyance? 

MR. KALISH: That is one way, but if that formal 
conveyance is contradicted by the claimant’s own witnesses 
then the mere words don’t do the job. 

THE COURT: I see. Would you mind me question¬ 
ing you? 

MR. KALISH: Not at alL 

THE COURT: What is the case in 121 Fed. (^nd) ? 

MR. KALISH: At page 539 but particularly at the 
top of page 543, the first column. 

THE COURT: And what is the number in 28 ? 

MR. KALISH: And in 28 Fed. Supp. it is at ppge 920, 
particularly at page 923 under syllabus point 5 on page 923. 

THE COURT: Very well. You may proceed. 

MR. KALISH: It seems to me that plaintiff’s position 
is essentially that if there is a case of whiskey or 

159 twenty or thirty cases of whiskey out in a field that 
as long as there is a bottle of that whiskey around 

that trade-mark is not subject to adoption even though the 
owner or the bottler of that bottle of whiskey has definitely 
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divested himself of everything in connection with that 
mark. Of course, if that were true most of these decisions 
would have to fall because it inevitably follows that there 
must have been some bottles of Three Feathers and all 
these old brands around, even to this day, of pre-prohibi¬ 
tion vintage. 

Now, that is not the case here, and the fact that Wright 
& Taylor disposed of another 17,000, if that is the num¬ 
ber, cases of Old Charter whiskey indicates in and of itself 
that none of their alleged successors really took title. 
Therefore, if the plaintiff contends that because Wright & 
Taylor kept on selling Old Charter from 1933 to 1937, if 
because of that there was a continuous use of Old Charter, 
then their registration in and of itself is invalid for that 
reason, because that sale by Wright & Taylor was not by 
plaintiff or any of its predecessors, because Wright & 
Taylor sold that Old Charter whiskey, if they sold it, from 
1933 to 1937, after they divested themselves, after they 
went out of business, or they didn’t go out of business, 
one or the other. 

If they didn’t go out of business, they have no title 
on that fact alone. If they have gone out of business, 
but continued selling it, it is not a sale by them 
160 and, therefore, they cannot derive any benefit from 
that transaction. 

Perhaps there is one other point that I think hasn’t 
been called to Your Honor’s attention. A use by a third 
party is not relevant in any case of priority unless it is 
a predecessor. Therefore, unless they have a good chain 
of title from Wright & Taylor, Wright & Taylor’s use— 

THE COURT: Oh, that goes without saying; if they 
haven’t got a good chain of title they have no standing 
in this Court. 

MR KALISH: I call Your Honor’s attention also to 
the case of Empire Crafts vs. National Silver, 60 Fed. 
Supp. 1021, at 1022, in which it was held that the oppo¬ 
nents here, the Continental’s, registration is not in issue. 
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The only issue is whether they were entitled to apply for 
registration, namely, whether Bemheim of Kentucky was 
entitled to apply for registration. 

THE COURT: I am going to hold that your right to 
use “Charter Oak” is not an issue in this case; that the 
only issue in this case is whether the Commissioned right¬ 
fully cancelled the “Old Charter” trade-mark, so you need 
not labor that point. 

MR. KALISH: Having in mind what Your Honor in¬ 
dicated, that our more detailed points have been con¬ 
sidered through our brief. 

THE COURT: Yes, last night at home I went over all 
the material that you gentlemen submitted to me yester¬ 
day, so I think you have helped me. 

161 MR. KALISH: Thank you. 

THE COURT: Have you anyting to say in re¬ 
buttal? 

Oh, pardon me, I think I will hear Mr. Reynolds first 

Argument on Behalf of the Commissioner of Patents 
By E. L. Reynolds, Esq. I 

MR. REYNOLDS: If Your Honor please, I would like 
to refer to two points. One is this successive transfer of 
good-will, and the other is the fact that the Bemheim 
Distilling Company, which obtained it originally, had never 
actually used the mark. 

Now, as to the first point, I will assume that there can 
be a transfer of a trade-mark with the good-will and with¬ 
out a transfer of the assets. There is some authority to 
that effect, and I won’t argue that. But I think there is a 
serious question of whether you can make a series Of trans¬ 
fers of good-will to separate companies, none of which 
uses the mark. 

THE COURT: If you can do a thing once why can’t 
you do it twice? 
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MR. REYNOLDS: For this reason. The purpose of a 
trade-mark is to indicate the origin of the goods, and, of 
course, the public is interested in the connection of the 
mark with the company. If the company that owns the 
mark transfers the mark without transferring any 

162 assets, what does the second company have to con¬ 
nect it with the first? 

THE COURT: What if they are all affiliated com¬ 
panies? What objection is there to making transfers 
from one affiliate to another, all belonging to the same 
corporation? Suppose it is desirous to do it for financial 
reasons, what is the objection to that? 

MR. REYNOLDS: There wouldn’t be an objection if 
there were a direct connection between the company that 
starts with it and the company that ends with it so that 
the ownership can be actually vouched for that finally 
got it 

THE COURT: All these companies are affiliates; the 
Wright-Taylor Distillery Company and Old Charter Dis¬ 
tillery, they are all, as I understand it, subsidiaries of 
Schenley. 

MR. KALISH: No. 

MR. REYNOLDS: I don’t think so. 

THE COURT: Well, Bemheimis. 

MR. REYNOLDS: Bemheim is now, but, of course, 
Schenley didn’t start with this mark. Wright & Taylor 
had it to start with. 

THE COURT: No, but Bemheim was a subsidiary. 

0 

MR. KALISH: At first Bemheim had no connection 
whatever. 

THE COURT: That’s right. I am wrong about that. 

MR. REYNOLDS: The only point I want to make is 
this: If company A owns a mark and transfers it to com¬ 
pany B without a transfer of the assets, what good- 

163 will is there to transfer ? Nothing but the confidence 
that the public had in company A to begin with. 

When company B turns up with the mark and good-will, 
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and no assets, the only thing the public can rely on is 
that company A selected company B to take the mark; 
but if that goes on, we started here with the company that 
owned the mark; it transferred it to a second company 
which never used it but transferred to a third company, 
and the third company never used it but transferred to 
the fourth company which obtained registration without 
using it, I think it is a far cry there to say ilhat the 
public's original confidence in the first company has to 
be carried all the way down to the fourth company and 
through these other four companies that never used it. 

THE COURT: Where do you draw the line ? 

MR. REYNOLDS: I draw it at one transfer. 

THE COURT: I see. 

MR. REYNOLDS: Because I think the second com¬ 
pany which took this mark and never used it had no 
good-will of its own. 

THE COURT: In other words, you think the first com¬ 
pany Hiat used the trade-mark could select an assignee to 
whom to transfer the public confidence, but that assign¬ 
ment is not in turn subject to further delegation. 

MR. REYNOLDS: That is right, without use! If the 
second company had used it and built up a good-Will of its 
own, then it would have had a good-will to transfer of its 
own. 

164 THE COURT: What if the first company only 
held the trade-mark and good-will for two or three 
months and then sold it, would that be a sale! 

MR. REYNOLDS: I think it would, in theory. 

THE COURT: I don't know what you mean by that. 

MR. REYNOLDS: Well, I think it would, yes, be¬ 
cause this second company now has got it and cai^ do any¬ 
thing it wants with it. I don’t think it makes aiiy differ¬ 
ence if they keep it for a day, the point is, if ihe third 
company was selected by the second company.' 

THE COURT: I get your point. 


I 
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MR REYNOLDS: Of course, there has been no ma¬ 
terial evidence introduced here, and there wasn’t before 
the Patent Office. This is, in effect, seeking a review of 
the Patent Office decision. Of course, it is well settled that 
if the Patent Office decision is a reasonable one it should 
not be disturbed. 

There is one other point, and that is, the Bernheim Dis¬ 
tilling Company which obtained registration by stipulation 
has never used this mark. It seems to me that is fatal to 
the registration. 

THE COURT: What do you say about the Beech-Nut 
case? 

MR REYNOLDS: In that case the company had the 
registration all the way down during the period of non¬ 
use and there was no transfer, as I recall it, of this 
sort 

165 THE COURT: That was the transfer of a mark 
that had been previously registered; 1 see, yes. 

MR REYNOLDS: Patent Office Rule 19, which, of 
course, has the force and effect of law, provides this: 

“No trade-mark will be registered to an owner domi¬ 
ciled within the territory of the United States unless it 
shall be made to appear that the same is used as such by 
said owner in commerce among the several States.” 

Here Bernheim Distilling is the owner applying for the 
registration, and unless the mark was used by it the rule 
would preclude registration. And, as a matter of fact, it 
was represented to the Office that the mark was used by 
Bernheim, and the registration so shows. The registra¬ 
tion itself says, “Bernheim Distilling Company has adopted 
and used the trade-mark shown in the accompanying draw¬ 
ing.” 

MR. BLUM: I am sorry to interrupt you, but the exact 
language is: 

“The trade-mark has been continuously used and applied 
to the said goods in the business of applicant and its prede¬ 
cessors in title since 1874.” 
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MR. REYNOLDS: I am reading from the registration 
certificate. 

MR. BLUM: Yes, I am reading from the registration 
certificate, too. Take a look at the registration certifi¬ 
cate. 

166 THE COURT: I think I would rather tave you 
reply when your time comes. 

MR. BLUM: I am sorry. 

MR. REYNOLDS: I will read the whole paragraph: 
“Bemheim Distilling Company, a corporation duly 
organized under the laws of the State of Kentucky, and 
located at Louisville, Kentucky, has adopted and used the 
trade-mark shown in the accompanying drawing, for 
whiskey, in Class 49, distilled alcoholic liquors, a[nd here¬ 
with presents five specimens, showing the trade-mark as 
actually used by the applicant on the goods, and requests 
that the same be registered in the United States Patent 
Office in accordance with the Act of February 20,1905.” 
There is a common statement that Bernheim s&id they 
had used the mark. 

THE COURT: Yes, it. is a statement that Bemheim 
and its predecessors— 

MR. REYNOLDS: No, it doesn’t say “predecessors,’’ 
Your Honor. It just says Bemheim has used it. 

THE COURT: Read it again. 

MR. REYNOLDS: “Bernheim Distilling Company, a 
corporation duly organized under the laws of the 

167 State of Kentucky, and located at Louisville, Ken¬ 
tucky, and doing business at 17th and Breckinridge 

Streets, Louisville, Kentucky, has adopted and used the 
trade-mark shown in the accompanying drawing, for 
whiskey, in Class 48, distilled alcoholic liquors, and here¬ 
with presents five specimens, showing the tradej-mark as 
actually used by the applicant on the goods, and requests 
that the same be registered in the United States Patent 
Office in accordance with the Act of February 20, 1905. ,, 
There is no reference to predecessor there. 
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THE COURT: You didn’t cancel this for fraud * 

MR. REYNOLDS: No, but the Commissioner did say 
the fact that the mark had never been used by Bernheim 
was a cause for its cancellation. 

In other words, if the Office had known when it granted 
this registration what has come out here, I think the regis¬ 
tration would not have been granted, and it seems to me 
under those circumstances that it might be a basis for 
cancellation. 

It is true, the cancellation section of the statute is differ¬ 
ently worded and it doesn’t say the mark will be can¬ 
celled if it should not have been registered. That is Sec¬ 
tion 13 of the Trade-Mark Act and says: 

“If it appear after a hearing before the Examiner 
16S that the registrant was not entitled to the use of 
the mark at the date of his application for regis¬ 
tration thereof, or that the mark is not used by the 
registrant, or has been abandoned, and the Examiner 
shall so decide, the Commissioner shall cancel the registra¬ 
tion.” 

This doesn’t come four-square under that, but I just call 
it to the Court’s attention. 

THE COURT: I think that is important. 

MR. REYNOLDS: It is important. 

THE COURT: In other words, the mere fact the mark 
was improperly registered, if that be the case, is not a 
ground for cancellation. 

MR. REYNOLDS: Not under that section. 

THE COURT: Is there any other section under which 
it can be cancelled * 

MR. REYNOLDS: Yes,*if a registration were obtained 
by an improper representation. 

THE COURT: Oh, but you didn’t cancel under that. 
You cancelled it under this section. 

MR. REYNOLDS: That is true, but, of course, in this 
sort of proceeding anything that shows the mark should 
be cancelled is proper evidence. 


THE COURT: No. I am reviewing the Commission¬ 
er’s action. 

MR. REYNOLDS: The Supreme Sourt hks held 
169 that anything that would justify the refusal of a 
patent can properly be considered by the Court in 
this sort of a proceeding. However, I just call it! to the 
attention of the Court. 

THE COURT: Yes, I know, but I am only reviewing 
the action taken under Section 93 of Title 15 of thp Code, 
where the proceeding was brought under that section. 

MR. REYNOLDS: This is a trial de novo> Your 


Honor, to determine— 

THE COURT: To determine whether the Commis¬ 
sioner erroneously or rightfully cancelled the trade-mark 
under that section. You see, I am only reviewing tie Com¬ 
missioner’s action. I don’t know what action thb Com- 

l 

missioner would have taken if the proceeding had been 
brought under some other section. 

While this is an action de novo, in essence it is aj review 
of an administration action, and I can’t review any action 
of the administrative agency except the action it took and 
not the action which I think it might have taken. 

MR. REYNOLDS: Except the decision of thi Court 
would have to take the form that this registration should 
not be cancelled. If the record indicates it shoujd be, I 
don’t see how that kind of order can be made. 

THE COURT: But if I decide for the plaintiff the 
decision would be it cannot be cancelled in the proceeding 
which was brought. 


170 MR. REYNOLDS: That is all I have. 

MR. KALISH: May I just say a worfi, Your 

Honor! 

THE COURT: Yes, surely. 

MR. KALISH: In this case the company sebks also 
a declaratory judgment. The complaint is much broader. 

THE COURT: I think this is an ordinary action 
under Section 4915. As I view the matter, after h review 
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of the authorities, not that you gentlemen have cited that 
authority, but I find the Supreme Court held in 465 U. S. 
that an action for injunction against the Commissioner 
of Patents to enjoin a cancellation of a trade-mark applies 
under Section 4915 and that Section 4915 applies to trade¬ 
mark actions, and that an action under Section 4915 is just 
a review of an administrative ruling. That’s all it is. 

MR. KALISH: May I just say a word, Your Honor, 
on this state? While Section 13 of the Trade-Mark Act 
savs: 

“If it appear after a hearing before the Examiner that 
the registrant was not entitled to the use of the mark at 
the date of his application for registration thereof, or that 
the mark is not used by the registrant, or has been aban¬ 
doned, and the Examiner shall so decide, the Commis¬ 
sioner shall cancel the registration . 9 ’ 

One of the grounds there is “abandoned” or “not used.” 

Rule 19 says that the Patent Office will not regis- 
171 ter a mark which is not being used by the applicant 
for registration, and that simply reflects— 

THE COURT: Well, I think the words “not used,” in 
Section 13 of the Trade-Mark Act means that it is not 
being used at the time the cancellation proceeding is 
brought 

MR. KALISH: Yes, but that is of the registrant “or 
has been abandoned” by Rule 19 of the Patent Office 
simply reflects— 

THE COURT: I think Mr. Reynolds has covered that 
point 

MR. KALISH: “—reflects the test of abandonment. 

THE COURT: Abandonment is a question of law 
and no rule of an administrative agency can define what 
constitutes abandonment. That is a rule of substantive 
law. Anyway, I think abandonment is a mixed question 
of law and fact. 

MR. BLUM: Your Honor, I will be extremely brief— 
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THE COUBT: Yes, I wish you would. 

MB. BLUM: On all these very technical pohdts, Your 
Honor stopped that when he said that registration is 
merely a recognition of that which existed at the com¬ 
mon law. 

THE COUBT: Of course. 

MB. BLUM: So, if we got these rights at common 
law" then we have the right of registration. I do [not want 
to accede to Mr. Kalish’s interpretation of what is not in 
the record about some washup of the deal— 

THE COUBT: I am not interested in that. 

172 MB. BLUM: AH right. 

THE COUBT: I am going to tell you the par¬ 
ticular points which are bothering me, and concerning 
which I shall be glad to hear a brief comment from you. 

The first point is the testimony to which Mr. Kalish 
referred, oral testimony on the part of one of the officers, 
to the effect that there was no intention to transfer good¬ 
will. 

MB. BLUM: All right. I balance that by saying that— 
he was involved in some tax case where he was interested 
to show there was no transfer of good-will, so, 
he testified— 

THE COUBT: You mean he was trying to [cheat the 
Government out of taxes? 

MB. BLUM: I don’t know. All I know is that is 
what happened. 

THE COUBT: Well, I think that is pretty seirious. 

MB. BLUM: I can only tell you what is in tlpe record. 
I can’t go any further. 

Also, commenting on that point, we had the fact that 
after Bemheim got this, Wright & Taylor went to Bem- 
heim and said, “We would like to buy it back.” Wh^n 
Bemheim said, “No, we won’t sell it,” then Wright & 
Taylor organized a distillery and went back into the 


therefore, 
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whiskey business under the name of Bonnie Brook. Also 
that Taylor became an officer of this assignee corn- 

173 pany and Bullitt, who was distillery manager, be¬ 
came the manager of the new company, and Bullitt 

testified. 

4 * Question: Do you know anything about the plans 
that were arranged for this Wright & Taylor Distilling 
Corporation, as to what it intended to do? 

4 ‘Answer: Yes, they intended to build a distillery. 
They had me buy a plot of ground out here south of 
Louisville, about 10 to 15 acres, on which the distillery 
was to be put up, and I consulted with architects and 
had him draw plans for this distillery. Meanwhile Smith— 
I being under the supposition they were going on through 
and float the company, sell the stock—for certain reasons 
of their own they dropped the idea, and I finally sold the 
lot which had been bought for Wright & Taylor—for this 
distillery—bought for the Wright & Taylor Distilling Cor¬ 
poration.’’ 

So, instead of it being a stock-jobbing proposition, Bullitt 
became superintendent, Taylor became an officer, and the 
testimony further shows as to the records that the new— 
THE COURT: I am not so much interested in that. I 
don’t think that is so very important, but I wish you would 
come back to the other point, the testimony given by 

174 this officer of the plaintiff to the effect they didn’t 
sell the good-will. 

MR. BLUM: All right. Will you show me the reference 
to the record of that, Mr. Kalish? 

THE COURT: Now, you tell me he did that for tax 
purposes but I am not going to let him take one position for 
trade-mark purposes and another position for tax purposes. 

MR. BLUM: I don’t care what he said in some other 
case— 

THE COURT: Well, I do. 

MR. BLUM: Will you let me read that testimony, then ? 
Where is the reference? 



MB. KALISH: It appears in Petitioner’s Exhibit 111 
and I quote it at length on page 42 of our printed brief. 

THE COUBT: I think an officer of a corporation can’t 
give testimony of a contrary view in one case, £did other 
testimony in the case at bar, and his counsel say, “I don’t 
care what he said in the other case.” 

MB. BLUM: I wasn’t in that other case. 

THE COUBT: I don’t think that makes aijy differ¬ 
ence. | 

MB. BLUM: No. What I mean is that nohe of the 
parties to this suit were in that other case. 

THE COUBT: Is that in this record? 

MB. KALISH: It is in this record, but he Confirmed 
that when I examined him in this suit. 

THE COUBT: All right. Let’s get to that. 

MB. BLUM: All right; let’s get to that testi¬ 
mony. 

175 THE COUBT: Turn to the record. 

MB. KALISH: It is quoted on page 45 of our 
printed brief. It is on pages 390 and 213 of the record. 

MB. BLUM: Very good. Let’s read that testimony. 
Talking about the warehouse receipts— 

MB. KALISH: May I call Your Honor’s attention— 

THE COUBT: No; you have finished yours. I am now 
hearing Mr. Blum. 

MB. BLUM: This is what Mr. Kalish is relying upon. 
When the whiskey was sold it was sold by— 

THE COUBT: Just read the testimony. 

MB. BLUM: I will read the testimony; page 45: 

‘ 4 Question: Then, the warehouse receipts for all of the 
whiskey mentioned in Exhibit No. 3 were never signed over 
by you to Burns or any of his companies? 

11 Answer: That is right. 

“Question: Except in proportion to the iponeys re¬ 
ceived by you: is that correct? 

‘ ‘ Answer: That is correct. 

“Question: Until you received the money the ware- 
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house receipts were not even signed over to Bums or his 
companies: is that right? 

“Answer: That is right. I think—I am not sure, 

176 but I have an idea we put this in a bank—we had this 
in escrow, or some such way, so as he paid for it, 

he got it; I don’t think he just let us keep them—” 

THE COURT: That can’t be the part to which Mr. 
Kalish refers. 

MR. KALISH: Pardon ? 

THE COURT: Where is the question and answer where 
this witness said he didn’t transfer good-will? 

MR. KAUSH: I thought if I could be given a minute— 
THE COURT: I will give you time to find it. I want 
the precise question and answer where the company’s 
officer testified that they did not attempt to transfer good¬ 
will, and for the moment I am not interested in anything 
else. 

MR BLUM: Yes, I would like to see it because I don’t 
remember it. 

MR KALISH: I will find it. 

MR. BLUM: While Mr. Kalish is looking may I read 
from a part of the testimony? 

T HE COURT: I want to find that precise statement be¬ 
cause that is the only thing I am interested in for the mo¬ 
ment, because if he didn’t testify to that then that aspect 
of the argument vanishes. 

MR. KALISH: One part is on page 66 of our brief 
where we quote testimony given in this case by Mr. Taylor, 
president of Wright & Taylor. 

177 MR. BLUM: Just let me read that to the Court. 
THE COURT: I see the part on page 66 and I 

don’t see anv statement that they did not transfer good¬ 
will. 

MR. KALISH: I asked him whether they gave them 
access to any of their books and records and he said he 
would not have done that. 
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THE COURT: No, but you made the statement two or 
three times in the course of your oral argument that one 
of the officers of the plaintiff corporation negatived the bill 
of sale by expressly saying that he had no intention of con¬ 
veying good-wilL 

MR. KATJSH: Yes, and I am trying to show why he 
testified so in his tax suit. 

THE COURT: I want you to call my attention to the 
statement in the record to the effect that you say he made. 

MR. KALISH: Well, the parts I rely on foil the mo¬ 
ment are on page 66 of our printed brief; also at the top 
of page 63 of our printed brief. 

THE COURT: Let’s go to that. There is nothing on 
page 66 which would sustain your statement. There is 
nothing on page 63. 

MR. KALISH: Well, these are incidents of the tran- 
fer of the good-will. 

THE COURT: I know, but that is not what you said. 

You said he testified that he had no intention of 
178 transferring good-will. 

MR. KALISH: Your Honor, my recollection of 
these matters can’t be called up that quickly. 

THE COURT: Oh, well, after all you are here to help 
the Court. 

MR. KALISH: I a, Your Honor. 

THE COURT: I am not going to reproach yoh for say¬ 
ing what you did say, but you did say something which 
does not seem to be borne out by the record. 

MR. KALISH: And it is further supported, I am now 
speaking of pages 48 and 49, at the bottom of page 48, and 
that was confirmed also by Mr. Taylor. 

THE COURT: There is nothing on page 48. x 

MR. KALISH: It says the whole deal was cancelled. 

THE COURT: No, that is another point. Yoq made the 
statement two or three times— 

MR. KALISH: Then I will rely on page 42. 

THE COURT: Page 42: well, we will iook at that. 
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MR. KALISH: That is the testimony in the other suit. 
THE COURT: There we are coming to something. 
There is a statement there: 

“We never even sold the good-will.’’ 

Who is “we,” and what does that statement refer to? 
MR KALISH: Wright & Taylor, the original Wright & 
Taylor Company. That is the suit in which Wright 

179 & Taylor, Inc., was the defendant and he was testi¬ 
fying as an officer of Wright & Taylor, the Kentucky 

corporation. 

THE COURT: This is testimony given in another case, 
which was made a part of the record in this case ? 

MR. KALISH: That is right. 

THE COURT: Now, I will hear your comment on that. 
I don’t know why it took so long to come to that. 

MR. BLUM: This was made in a prior case. This is one 
of their exhibits where they quote from Mr. Taylor’s testi¬ 
mony in some lawsuit brought by Levin and Smith against 
him; Mr. Taylor never so testified in this case. 

THE COURT: I don’t care about that. This is part of 
the record in this case now. 

MR. BLUM: Yes, it was offered in evidence as a contra¬ 
dictory statement and there the man said: 

“They said that they wanted the brands and trade¬ 
marks and we just put it down for brands and trade¬ 
marks.” 

And then: 

“Question: I asked you if you did not make the 
valuation in this circular of $90,000 for the good-will of 
the business and $75,000 for the brands of this cor¬ 
poration ? 

“Answer: We never even sold the good-will.” 

THE COURT: How do you reconcile that with 

180 the position taken by the plaintiff in this case? 

MR. BLUM: I will reconcile it in this way: First, 
the man can’t contradict a document he signed himself. 
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Secondly, he became an officer of the corporation which 
continued to actively offer this whiskey for sale; and 
further, the same man, after Bernheim got the niark; of¬ 
fered good, hard cash to buy it back. And also, why the} 
didn’t turn over the records, the evidence shows— 

THE COUBT: I don’t care about that. 

MB. BLUM: All right. 

THE COUBT: I am only trying to evaluate the contra¬ 
diction between this statement and the position taken by 
the plaintiff in this suit. 

MB. BLUM: The position taken by the plaintiff in this 
suit is this: 

Let’s assume I buy a piece of property from a man. 
He then goes around and tells everybody he never intended 
to sell that piece of property to me. I bring suit to get 
the title and then the man brings in evidence of tjbe state¬ 
ments he has made to every Tom, Dick and Harry that he 
never intended to sell the property to me. That is not 
binding. 

THE COUBT: Is Mr. Taylor an officer of the plaintiff 
corporation? 

MB.BLUM: No. 

THE COUBT: Is he connected with the Schei^ley Cor¬ 
poration? 

181 MB. BLUM: No. His connection stopped when 
Bernheim took over. 

THE COUBT: I get your point. 

MB. BLUM: The only other thing is I merely want to 
make this comment. Your Honor has stated thkt under 
this present proceeding, irrespective of what the Govern¬ 
ment may do in a separate fraud suit which I will meet 
when it comes, the only question is whether under 93 of the 
Code they were entitled to the use of that. If the Govern¬ 
ment ever tries that— 

THE COUBT: Suppose you give me the answeij. 

MB. BLUM: All right. 




172 


THE COURT: Here is an application for registration 
in which it is alleged that the applicant was using the 
trade-mark and now it turns out he never did use the trade¬ 
mark but his predecessor in title did. 

MR. BLUM: It turns out we never sold it, but if at that 
time the whiskey was being put into bottles under that 
mark, preparatory for sale, and secondly, it has been held 
by the Circuit Court of Appeals in the Seventh Circuit that 
use by the predecessor is use by the applicant. And why 
not? If I take over a business and a trade-mark and it has 
been used thirty or forty years by some of my predecessors, 
I am their successor. It is my use at common law, and, 
therefore, under the statute. 

Subject to any questions Your Honor may want to 
182 ask me, the only other thing is this, that some at¬ 
tempt has been made to distinguish that Beech-Nut 
case, and I think it is laboring the point, because as far as 
any abandonment is concerned, we filed our application— 

THE COURT: But the Beech-Nut case is sought to be 
distinguished on the ground it involved a registered trade¬ 
mark, and that the registration was presumptive evidence 
of ownership, and that non-use of a registered trade-mark 
is different from non-use of a non-registered trade mark 
insofar as abandonment is concerned. I will hear you on 
that 

MR. BLUM: All right, and I say since a registration is 
nothing but a piece of paper, that is a record evidence 
of a common law right; and secondly, in this particular 
case, after all on October 27, 1934, we filed an application. 
We got it on February 19,1935. There was no opposition, 
no trouble, and that is the most cogent evidence, I think, 
that there was no intent to abandon during the period that 
we were accumulating a stock of aged whiskey. 

Unless Your Honor has any question to ask me, I think I 
am through. 

THE COURT: No. 


MB. KALTSH: No evidence whatever that Bemheim 
was buying up and putting in storage any Old | Charter 
whiskey at all. 

MB. BLUM: Oh, yes, evidence all the way through. 
183 MB. KALISH: Bemheim was putting up I. W. 

Harper and selling L W. Harper and a couple of 
other brands and was in the whiskey business foj: a long, 
long time on other brands and continued in that business 
before and after. That is no evidence they were putting 
up Old Charter whiskey. 

(Thereupon, at 3:15 o’clock p. m., the hearing was 
concluded.) 


Filed Sep 23 1948 Harry M. Hull, Clerk 

Paper No. 1 

In’ The United States Patent Office 
Cancellation No. 3663 

Docket Division Feb. 14,1940 U. S. Patent Office 

Continental Distilling Corporation, 

Petit ioner 
vs 

Old Charter Distillery Company, 

Respondent 


Petition for Cancellation 

of Trade Mark Begistration Certificate No. 321,823 issued 
February 19, 1935 to Bemheim Distilling Co., a Kentucky 
corporation, of Louisville, Kentucky. 

Honorable Commissioner of Patents: 

Petitioner, Continental Distilling Corporation^ a Dela¬ 
ware corporation, having a place of business at Philadel¬ 
phia, Pennsylvania, deeming itself injured by United States 
Trade Mark Begistration No. 321,823, issued Febmary 19, 
1935, hereby applies for the cancellation thereof, Recording 
to the laws in such cases made and provided. 
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Grounds for cancellation are as follows: 

1. Petitioner is the registrant named in the United 
States Trade Mark Registration No. 311,038, issued March 
13th, 1934. 

2. Respondent is a corporation of Delaware, having a 
place of business at 350 Fifth Avenue, New York City, N. Y. 

3. Petitioner, having prior to November 22, 1933, been 
engaged in the manufacture, sale and distribution of whis¬ 
key and other potable, distilled spirituous beverages in in¬ 
terstate commerce in the United States, and having prior 
to November 22nd, 1933, lawfully adopted and used the 
fanciful term “CHARTER OAK” as a trade mark for and 
on and in connection with its aforesaid products, within the 
meaning of the applicable statutes of the United States 
then in force, did on that day, dijy file in the United States 
Patent Office its trade mark application Serial No. 343,962, 
for the registration of its trade mark “CHARTER OAK”, 
and thereupon, all the requirements of the then existing 
applicable statutes of the United States and rules of prac¬ 
tice of the United States Patent Office having been com¬ 
plied with, United States Trade Mark Registration Certifi¬ 
cate No. 311,038 was duly issued to petitioner on March 
13th, 1934; — a true copy of said Trade Mark Registration 
Certificate being hereto attached and made a part hereof as 
petitioner’s Exhibit 1. 

4. Trade Mark Registration Certificate No. 311,038 is 
now in full force and effect. 

5. Petitioner has never abandoned the trade-mark form¬ 
ing the subject matter of said trade mark Registration Cer¬ 
tificate No. 311,038, and petitioner now uses said trade 
mark. 

6. On October 27th, 1934, there was filed in the United 
States Patent Office an application Serial No. 357,588 by 
the Bemheim Distilling Company, a corporation of Ken¬ 
tucky, for the registration of “OLD CHARTER” as a 
trade mark for whiskey, and on February 19th, 1935, United 
States Trade Mark Registration No. 321,823 was issued to 


said Bernheim Distilling Company on the aforesaid appli¬ 
cation Serial No. 357,588. 1 

7. Respondent claims to be the assignee, by njesne as¬ 
signments of the aforesaid Trade Mark Registration No. 
321,823 issued February 19th, 1935 on “OLD CHARTER”. 

8. Neither respondent, nor the registrant of registration 
No. 321,823 has used the trade mark “OLD CHARTER” 
within the meaning of the applicable trade mark laws and 
the rules of the Patent Office, prior to the date of petition¬ 
er^ trade mark Registration No. 311,038, nor [prior to 
the date of petitioner’s application therefor Amdt A 1 . 

9. Respondent has charged petitioner with trade-mark 
infringement by reason of petitioner’s use of its trade mark 
“CHARTER OAK” forming the subject matter of peti¬ 
tioner’s trade-mark Registration No. 311,038; — [respond¬ 
ent charging that the trade marks “CHARTER OAK” and 
“OLD CHARTER” are confusingly similar within the 
meaning of the trade mark laws; all as shown more partic¬ 
ularly by petitioner’s Exhibit 2, hereto attached and made a 
part hereof. 

10. On October 4th, 1938, respondent filed a petition in 
the United States Patent Office for the cancellation of peti¬ 
tioner’s trade-mark Registration No. 311,038, which can¬ 
cellation proceeding is identified in the Patent Office as 
“Cancellation No. 3436”, and in its aforesaid petition for 
cancellation No. 3436 respondent (there the petitioner) al¬ 
leged that the trade mark “CHARTER OAK” forming the 
subject matter of trade-mark Registration No. 311,038, and 
the trade mark “OLD CHARTER” forming the subject 
matter of trade-mark Registration No. 357,588 are confus¬ 
ingly similar to each other, and in said Cancellation No. 
3436, respondent (there the petitioner) relied upon the 
aforesaid trade-mark Registration No. 321,823 ajs a basis 
for the cancellation of trade mark Registration Nd. 311,038. 

11. After several extensions of time for taking its testi- 
mony-in-chief in said Cancellation No. 3436, respondent 
(there the petitioner) took testimony on April 5, 1939, 
which it failed, however, to file in the Patent Office, and 
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thereupon, after a further extension of time until July 18th, 
1939 to complete its testimony-in-chief, respondent (there 
the petitioner) on July 11,192® filed a “Withdrawal of Pe¬ 
tition for Cancellation” in said Cancellation No. 3436, upon 
which the Examiner of Interferences entered an order on 
July 13th, 1939, dismissing the aforesaid petition for can¬ 
cellation No. 3436 without prejudice, and thereby termi¬ 
nated said cancellation proceedings. 

12. Petitioner is injured and damaged by respondent’s 
trade-mark Registration No. 321,823, in that it constitutes a 
Insert A 1 cloud upon petitioner’s rights Insert A 5 under 
and by virtue of trade-mark Registration No. 311,038 issued 
to it on March 13th, 1934, and impugns the prima facies of 
petitioner’s said trade-mark Registration No. 311,038. 

13. Trade-Mark Registration No. 321,823 now sought to 

be cancelled, was issued erroneously, contrary to and in 
violation of the trade mark laws, and should therefore be 
cancelled; — all for the reasons hereinabove more fully set 
forth. x 

WHEREFORE, petitioner prays that said Trade Mark 
Registration No. 321,823 dated February 19th, 1935 be can¬ 
celled under the provisions of the Act of February 20,1905 
as amended. 

A title abstract of the mark sought to be cancelled is 
filed herewith. 

For the purpose of this proceeding, petitioner hereby ap¬ 
points and constitutes Leonard L. Kalish of Land Title 
Bldg., Philadelphia, Philadelphia, its attorney, with full 
right of substitution and revocation and directs that all 
communications respecting this petition for cancellation be 
forwarded to him. 

Respectfully submitted, 

Continental, Distilling Corporation 
By L. J. Gunson 

(SEAL) President 

State of Pennsylvania ) 

) ss 

County of Philadelphia ) 
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Leo J. Gunson, being dnly sworn, deposes and says that 
he is President of Continental Distilling Corporation, that 
he knows the corporate seal of said corporation and that the 
seal affixed to the foregoing Petition for Cancellation is the 
corporate seal and was affixed thereto by authority of the 
Board of Directors of said corporation and that he executed 
the above Petition for Cancellation, as president, by like au¬ 
thority ; that he has read the same and knows the contents 
thereof and that the same is true to the best of his knowl¬ 
edge and belief. 

By Leo J. Gusrsox 
President. 

Sworn and subscribed to before me, a Notary Public, this 
9th day of February, 1940. j 

Joseph Egekdobjf, 

Notary Public. 

(SEAL) My commission expires January 6, 1941. 

Petitioner’s Exh. 1 (page 1) 

No. 311038 

The United States of America 

To All To Whom These Presents Shall Come: 

This is to Certify that by the records of the UNITED 
STATES PATENT OFFICE it appears that CONTINEN¬ 
TAL DISTILLING CORPORATION, of Philadelphia, 
Pennsylvania, a corporation organized under the laws of 
the State of Delaware, did, on the 22nd day of November, 
1933, duly file in said Office an application for REGISTRA¬ 
TION of a certain 

TRADE-MARK 

shown in the drawing for the goods specified in the state¬ 
ment, copies of which drawing and statement are hereto an¬ 
nexed, and duly complied with the requirements of the law 
in such case made and provided, and with the regulations 
prescribed by the COMMISSIONER OF PATENTS. 

And, upon due examination, it appearing that the said 
applicant is entitled to have said TRADE-MARK regis- 
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tered under the law, the said TRADE-MARK has been duly 
REGISTERED this day in the UNITED STATES PAT¬ 
ENT OFFICE, to 

Continental Distilling Corporation, its successors or as¬ 
signs. 

This certificate shall remain in force for TWENTY 
YEARS, unless sooner terminated by law. 

In Testimony Whereof I have hereunto set my hand and 
caused the seal of the PATENT OFFICE to be affixed, at 
the city of Washington, this thirteenth day of March, in the 
year of our Lord one thousand nine hundred and thirty- 
four, and of the independence of the United States the one 
hundred and fifty-eighth. 

Conway P. Coe, 
Commissioner of Patents. 

(SEAL) 

ATTEST: 

G. P. Tucker, Law Examiner. 

Petitioners Exhibit 1 (page 2) 

Registered Mar. 13,1934 Trade-Mark 311,038 

UNITED STATES PATENT OFFICE 

Continental Distilling Corporation, 
Philadelphia, Pa. 


Act of February 20,1905 


Application November 22, 1933, Serial No. 343,962 

CHARTER OAK 

Statement 

To the Commissioner of Patents: 

Continental Distilling Corporation, a corporation duly 
organized under the laws of the State of Delaware, and lo¬ 
cated at Philadelphia, and doing business at Swanson and 
Snyder Avenues, Philadelphia, Pa., has adopted and used 
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the trade-mark shown in the accompanying drawing, for 
WHISKEY, GIN, RUM, RYE, BRANDY, AND COR¬ 
DIALS, in Class 49, Distilled alcoholic liquors, and presents 
herewith five specimens showing the trade-mark as actually 
used by applicant upon the goods, and requests that the 
same be registered in the United States Patent Office in ac¬ 
cordance with the act of February 20, 1905. Tlfe trade¬ 
mark has been continuously used and applied to said goods 
in applicant’s business since November 17,1933. The trade¬ 
mark is applied or affixed to the goods or to the bottles 
or packages containing the goods, by placing labels thereon, 
bearing the mark. 

The undersigned hereby also appoints Leonard L. Kalish, 
of Land Title Building, Philadelphia, Pennsylvania, or 
accredited agent, its attorney, to prosecute this applica¬ 
tion for registration, with full powers of substitution and 
revocation, to make alterations and amendments therein, to 
receive the certificate, and to transact all business in the 
Patent Office connected therewith. 

CONTINENTAL DISTILLING 
CORPORATION, 

By Lewis H. Marks, 

President 

Petitioner’s Exhibit 2 


MILTON B. SEASONWEIN 
Counselor at Law 
350 Fifth Avenue 
New York 
Chickering 4-7200 

January 18, 1938 

Continental Distilling Corp., 

Philadelphia, 

Pennsylvania. 

Gentlemen: 

It has come to the attention of my client, Old Charter 
Distillery Co., Incorporated, that you are utilizing and 
have registered in the United States Patent Office the trade 
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mark “CHARTER OAK”. This is regarded as an in¬ 
fringement of the registered trade mark “OLD CHAR¬ 
TER” owned by my client. 

I am writing yon at this time to bring the matter to 
your attention and to request that yon immediately dis¬ 
continue the use of the trade mark in question and agree 
to cancel your registration in the United States Patent 
Office. If this is agreeable to you I will be pleased to 
prepare the necessary papers for this purpose. 

Very truly yours, 

Milton B. Seasonwein 
Milton B. Seasonwein 

• • • • 

Docket Division Apr. 26,1940 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 
Paper No. 18 

Motion to Amend 
Petition for Cancellation 

NOW COMES Petitioner, and moves for leave to amend 
the petition for cancellation heretofore filed on February 
14, 1940, by and in accordance with the amendment hereto 
attached. 

Leonaed L. Kalish 
Attorney for Petitioner 

• • • • 

AME NDMENT 

to 

PETITION FOR CANCELLATION 
heretofore filed on February 14,1940 
Arndt. 1 


Now comes petitioner, and hereby amends its Petition 
for Cancellation by adding the following to the end of 
paragraph 8 thereof, before the period in the last line 
on page 2: 
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A1—, and neither respondent nor the registrant of Regis¬ 
tration No. 321,823 was entitled to the use of t$e mark 
“OLD CHARTER” at the date of filing of the aforesaid 
application Serial No. 351,588 for the registration thereof, 
and the mark “OLD CHARTER” is not nsed by the 
respondent and has been abandoned by respondent. — 
so as to make said paragraph 8, when amended, read as 
follows: 

— 8. Neither respondent, nor the registrant of regis¬ 
tration No. 321,823 has nsed the trade mark “OLD C HAR ¬ 
TER” within the meaning of the applicable trade mark 
laws and the rules of the Patent Office, prior to th^ date of 
petitioner’s trade mark Registration No. 311,038, nor prior 
to the date of petitioner’s application thereof, and neither 
respondent nor the registrant of Registration No! 321,823 
was entitled to the use of the mark “OLD C HAR TER” at 
the date of filing of the aforesaid application Serial No. 
351,588 for the registration thereof, and the mark “OLD 
CHARTER” is not used by the respondent and has been 
abandoned by respondent. — 

Petitioner further amends its Petition for Cancellation 
by adding between the second and third lines of paragraph 
12 of the Petition (namely, between lines numbered “4” 
and “5” of page 4 of the Petition) the following: 

A2 — threat to and interference with and— 
and by inserting after the word “rights” in line 3 of said 
paragraph 12 (line numbered “5” of page 4) the fol¬ 
lowing: 

A3 — in its trade mark ‘ 1 CHARTER OAK” ancj. upon its 
Tights — 

so as to make said paragraph 12, when amended! read as 

follows: j 

— 12. Petitioner is injured and damaged by respond¬ 
ent’s trade-mark Registration No. 321,823, in th^t it con¬ 
stitutes a threat to and interference with and cloud upon 
petitioner’s rights in its trade mark “CHARTER OAK” 
and upon its rights under and by virtue of trade-mark 
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Registration No. 311,038 issued to it on March 13th, 1934, 
and impugns the prima facies of petitioner’s said trade¬ 
mark Registration No. 311,038. — 

CONTINENTAL DISTILLING 
CORPORATION, 

Petitioner 

By Leonard L. Kalish 
its Attorney 

• • • • 

Docket Division Apr. 26,1940 U. S. Patent Office 

Paper No. 20 

PETITIONER’S 
BILL OF PARTICULARS 

Now comes petitioner, without admitting or conceding 
the propriety or merit of respondent’s Motion for further 
and better statement of claim (filed March 29th, 1940), 
and without conceding that there is any insufficiency or 
lack of particularity in the Petition for Cancellation, and 
merely in order to expedite further proceedings which may 
lead to a determination of this cause, upon the merits, 
petitioner hereby files the following further statement of 
claim in answer to respondent’s motion for further and 
better statement of claim: 

1) In answer to that part of respondent’s motion for 
further and better statement of claim which reads, in part: 

“Petitioner • • • has failed to indicate whether or 
not it is relying upon the confusion in trade clause of 
the Statute. It is, therefore, believed that Petitioner 
should be required to state whether or not it contends that 
the mark sought to be cancelled is confusingly similar to 
the mark claimed to be owned and used by Petitioner.”, 
petitioner states that it does rely upon the confusion in 
trade clause of the Statute. 
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2) In answer to that part of respondent’s motion for 
farther and better statement of claim, which reads, in 
part: 

“ Petitioner has failed • • • to allege priority of adop¬ 
tion and use of its alleged trade mark. It is believed, 
therefore, that the Petitioner should be required to state 
whether or not it claims priority of adoption and use of its 
alleged mark over the mark sought to be cancelled!”, 
petitioner states that it does claim priority of adoption and 
use of its trade mark, over the trade mark which is the sub¬ 
ject matter of the registration sought to be cancelled 

3) In answer to that part of respondent’s motion for 
further and better statement of claim, which reads, in part: 

“Petitioner has failed • # • to state therefore wherein 
it will be damaged, • • • and it is believed, therefore, 
that said Petitioner should be required to particularize 
the damage under the law warranting the institution of 
this action.”, 

petitioner states that it deems itself injured and damaged 
by respondent’s registration No. 321,823, on OLD CHAR¬ 
TER, in that such registration has been and is being; asserted 
by the respondent adversely to and in conflict vdth peti¬ 
tioner’s use of its trade mark “CHARTER OAjK”, and 
petitioner’s rights in its said trade mark “CHARTER 
OAK”, and petitioner’s rights under and by virtue of its 
earlier trade mark registration No. 311,038 on M CHAR¬ 
TER OAK”, and respondent’s later trade mark registra¬ 
tion No. 321,823 on OLD CHARTER has been held out 
by respondent as a threat to and interference With and 
cloud upon petitioner’s rights in the trade mark “.CHAR¬ 
TER OAK” and its earlier registration No. 311,038 on 
“CHARTER OAK”. j 

CONTINENTAL DISTILLING 
CORPORATION 
Petitioner, 

By Leonard L. Kalisb 
its attorney 
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Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division May 16,1940 U. S. Patent Office 

Paper No. 22 

ANSWER 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir.:— 

BERNHEIM DISTILLING COMPANY (OLD CHAR¬ 
TER DISTILLERY CO. INCORPORATED, Assignee, 
Substituted), for answer to the Petition for Cancellation 

filed bv CONTINENTAL DISTILLING CORPORATION, 
• * • • 

against the Certificate of Registration of its trade-mark 
No. 321,823, issued February 19, 1935, states as follows:— 

1. Answering Paragraph 1 of the Grounds for Cancella¬ 
tion, Respondent admits that the Petitioner is the regis¬ 
trant named in the Certificate of Registration No. 311,038, 
dated March 13,1934, but states that said Registration was 
issued inadvertently and contrary to the Law in such 
cases made and provided and is, therefore, invalid, null 
and void. 

2. Respondent admits the allegations contained in Para¬ 
graph 2 of the Grounds for Cancellation. 

3. Answering Paragraph 3 of the Grounds for Cancella¬ 
tion, Respondent admits that there was issued by the United 
States Patent Office Certificate of Trade-Mark Registra¬ 
tion No. 311,038, dated March 13,1934, but otherwise denies 
each and every allegation contained in said Paragraph. 

4. Upon information and belief, Respondent denies the 
allegations contained in Paragraph 4 of the Grounds for 
Cancellation. 

5. Upon information and belief, Respondent denies each 
and every allegation contained in Paragraph 5 of the 
Grounds for Cancellation. 

6. Respondent admits the allegations contained in Par¬ 
agraph 6 of the Grounds for Cancellation. 
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7. Respondent admits the allegations contained in Par¬ 
agraph 7 of the Grounds for Cancellation. 

8. Respondent emphatically denies each and eyery alle¬ 
gation contained in Paragraph 8, as amended, of the Peti¬ 
tion for Cancellation. 

9. Respondent admits the allegations contained j in Para¬ 
graph 9 of the Grounds for Cancellation. 

10. Respondent admits the allegations contained in 
Paragraph 10 of the Grounds for Cancellation. 

11. Respondent admits the allegations of Paragraph 11 
which may be a matter of record in the United States 
Patent Office, but otherwise denies the same. Respondent 
further states that the allegations of said Paragraph are 
irrelevant and imm aterial to the issues herein. 

12. Respondent denies each and every allegation con¬ 
tained in Paragraph 12, as amended, of the Grounds for 
Cancellation. 

13. Respondent denies each and every allegation con¬ 
tained in Paragraph 13 of the Grounds for Cancellation. 

14. Further answering the Petition for Cancellation, 
Respondent avers that it and its predecessors, frcm whom 
title is derived, have had continuous use, within the mean¬ 
ing of the Trade-Mark Law, of the Trade-Mark “OLD 
CHARTER” covered in Registration No. 321,82$, sought 
to be cancelled herein, from a date long prior to i the date 
of first use claimed by the Petitioner for its alleged 
trade-mark “CHARTER OAK”, so that said Petitioner is 
not damaged or injured, within the meaning of the Trade- 
Mark Law, by the registration sought to be cancelled herein, 
and cannot, therefore, qualify as an intervener between 
the Patent Office and the Respondent. 

15. Further answering the Petition for Cancellation, 
Respondent avers, upon information and belief, that the 
Petitioner has had no legal or legitimate use of itls alleged 
trade-mark “CHARTER OAK” on Whiskey or any other 
goods; that if it had any use of said trade-mark t 4 CHAR¬ 
TER O AK ” on Whiskey or other goods of the same de- 
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scriptive properties, such use and the trade-mark have 
been abandoned; and that if the Petitioner had any use of 
said trade-mark, the first use thereof was long subsequent 
to the adoption and first use of Respondent’s mark by 
Respondent and/or Respondent’s predecessors from whom 
title is derived, so that said Petitioner is not damaged or 
injured, within the meaning of the Trade-Mark Law, by 
the registration sought to be cancelled herein and cannot, 
therefore, qualify as an intervener between the Patent 
Office and the Respondent. 

WHEREFORE, the Respondent respectfully prays that 
the Petition for Cancellation of its Certificate of Regis¬ 
tration be denied and such other and further relief be 
granted to it as may be deemed meet under the circum¬ 
stances. 

Respectfullv submitted, 

BERNHEIM DISTILLING COMPANY 
(OLD CHARTER DISTILLERY CO. 

INCORPORATED, Assignee Substituted), 

By Jacobi & Jacobi 
Its Attorneys 
•. • • • 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr. 7,1941 U. S. Patent Office 

Paper No. 41 

PETITIONER’S NOTICE UNDER RULE 154-e 

l 

In accordance with Rule 154 e of the Rules of Practice, 
notice is hereby given that the final hearing of the above- 
entitled cause, Petitioner will use for evidence and rely 
on the following official records and printed publications:— 

Petitioner’s Exhibit 3: Two-page letter written by 
Wright & Taylor Inc. under date of July 18, 1893 to Citi¬ 
zens’ National Bank of Louisville, Kentucky, which was 
marked for identification on page 837 of the typewritten 


i 
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transcript of testimony at Lonisville, taken on behalf of 
Respondent in Cancellation No. 3663, at bar, and filed 
herein by the Examiner before whom such testimony was 
taken. 

Petitioner ’s Exhibit 4: Two-page letter dated December 
21, 1933 from Gabe J. Felsenthal, Vice-President jof Bern- 
heim Distilling Company to Emil Schwarshanpt, wfiich was 
marked for identification on page 837 of the typewritten 
transcript of testimony taken at Lonisville on behalf of 
Respondent in Cancellation No. 3663, at bar, and filed 
herein by the Examiner before whom such testimony was 
taken. 

Petitioner’s Exhibit 5: Certificate of charter pf incor¬ 
poration of U. S. Distillers Inc., a Delaware corporation, 
in the office of the Secretary of State of the [State of 
Delaware. 

I 

Petitioner’s Exhibit 6: Annual report filed by U. S. 
Distillers Inc., a Delaware corporation, in the office of the 
Secretary of State of the State of Delaware on br about 
January 2,1934. 

Petitioner’s Exhibit 7: Annual report filed by TjF. S. Dis¬ 
tillers Inc., a Delaware corporation, in the officb of the 
Secretary of State of the State of Delaware on br about 
January 1,1935. 

Petitioner’s Exhibit 8: Notice of Dissolution iof U. S. 
Distillers Inc. filed in the office of the Secretary Iof State 
of the State of Delaware. 

Petitioner’s Exhibit 9: Certificate of Charter of Incor¬ 
poration of Wright-Taylor Distillery Company, in khe office 
of the Secretary of State of the State of Kentucky. 

Petitioner’s Exhibit 10: Franchise and Income Tax re¬ 
turns filed by Wright-Taylor Distillery Company, a Ken¬ 
tucky corporation, in the Revenue Department of the State 
of Kentucky. 

Petitioner’s Exhibit 11: Notice of Dissolution of 
Wright-Taylor Distillery Company filed in the 'office of 
the Secretary of State of the State of Kentucky. 

I 

I 

I 


I 
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Petitioner’s Exhibit 12: Certificate of Charter of In¬ 
corporation of Wright & Taylor Distilling Corp., a Mary¬ 
land corporation, in the office of the Maryland State Tax 
Commission, Union Trust Building in Baltimore. 

Petitioner’s Exhibit 13: Annual reports filed by Wright 
& Taylor Distilling Corp., a Maryland corporation, in the 
office of the Maryland State Tax Commission. 

Petitioner’s Exhibit 14: Notice of Dissolution of 
Wright & Taylor Distilling Corp., a Maryland corpora¬ 
tion, filed in the office of the Maryland State Tax Com¬ 
mission. 

Petitioner’s Exhibit 15: Franchise and Income Tax re¬ 
turns filed by Wright & Taylor Inc., a Kentucky corpora¬ 
tion, in the office of the Revenue Department of the State 
of Kentucky during the years 1918 to 1940, both inclusive. 

Petitioner’s Exhibit 16: Certificate of Charter of in¬ 
corporation of Bemheim Distilling Company, a West Vir¬ 
ginia corporation, in the office of the Secretary of State of 
the State of West Virginia. 

Petitioner’s Exhibit 17: Notice of Dissolution of Bern- 
heim Dis tillin g Company, a West Virginia corporation, in 
the office of the Secretary of State of the State of West 
Virginia. 

Petitioner’s Exhibit 18: Certificate of Charter of incor¬ 
poration of Bemheim Distilling Company, incorporated 
under the laws of the State of Kentucky in 1922, in the 
office of the Secretary of State of the State of Kentucky. 

Petitioner’s Exhibit 19: Notice of Dissolution of Bem¬ 
heim Distilling Company, incorporated under the laws of 
the State of Kentucky in 1922, in the office of the Secretary 
of State of the State of Kentucky. 

Petitioner’s Exhibit 20: Certificate of Charter of in¬ 
corporation of Old Dignity Distilling Company, a Ken¬ 
tucky corporation, in the office of the Secretary of State 
of the State of Kentucky. 

Petitioner’s Exhibit 21: Certificate of change of name 
of Old Dignity Distilling Company, a Kentucky corpora- 
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tion, to “Bemheim Distilling Company”, in the office of 
the Secretary of State of the State of Kentucky. 

Petitioner’s Exhibit 22: Franchise and Income Tax 
Returns filed in the office of the Revenue Department of 
the State of Kentucky by the Old Dignity Distilling Com¬ 
pany, a Kentucky corporation, whose name was later 
changed to “Bemheim Distilling Company”, in the years 
from 1933 to 1940, both inclusive. 

Petitioner’s Exhibit 23: Notice of Dissolution of Old 
Dignity Distilling Company, a Kentucky Corporation, 
whose name was later changed to ‘ 4 Bemheim Distilling 
Company”, in the office of the Secretary of State of the 
State of Kentucky. 

Petitioner’s Exhibit 24: Certificate of Charter t)f incor¬ 
poration of Bernheim Distilling Company, a Delaware 
corporation, in the office of the Secretary of State of the 
State of Delaware. 

Petitioner’s Exhibit 25: Annual Reports filed by Bem¬ 
heim Distilling Company, a Delaware corporation, in the 
office of the Secretary of State of the State of Delaware. 

Petitioner’s Exhibit 26: Notice of Dissolution of Bem¬ 
heim Distilling Company, a Delaware corporation, in the 
office of the Secretary of State of the State of Delaware. 

Petitioner’s Exhibit 27: Certificate of Chartejr of in¬ 
corporation of Henry Clic & Company, a Delaware cor¬ 
poration, in the office of the Secretary of State of the 
State of Delaware. 

Petitioner’s Exhibit 28: Amendment filed by Henry 
Clic & Company, a Delaware corporation, in the office of 
the Secretary of State of the State of Delaware, changing 
its name to “Old Charter Distillery Company.” 

Petitioner’s Exhibit 29: Auonual Reports filed in the 
office of the Secretary of State of the State of Delaware 
by Henry Clic & Company (and Old Charter Distillery 
Company) for the years 1933 to 1940, both inclusive. 

Petitioner’s Exhibit 30: Printed Amnual Statements of 
Schenley Distillers Corporation for the years 1934 to 1938, 
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both inclusive, and Printed Annual Reports of Schenley 
Distillers Corporation for the year 1939 and for the fiscal 
vear ending August 31,1940. 

THE FOLLOWING PAPERS AND RECORDS IN 
CANCELLATION NO. 3436 IN THE UNITED STATES 
PATENT OFFICE ENTITLED “OLD CHARTER DIS¬ 
TILLERY CO., INC., PETITIONER, VERSUS CONTI¬ 
NENTAL DISTILLING CORPORATION, RESPOND¬ 
ENT”: 

Petitioner's Exhibit 31: Petition for Cancellation 3436. 

Petitioner’s Exhibit 32: Official Communication of the 
Examiner of Interferences dated October 19, 1938 in Can¬ 
cellation 3436. 

Petitioner’s Exhibit 33: ANSWER filed November 18, 
193S in Cancellation 3436. 

Petitioner’s Exhibit 34: Official Communication of the 
Examiner of Interferences dated November 21, 1938 in 
Cancellation 3436. 

Petitioner’s Exhibit 35: Stipulation filed January 13, 
1939 in Cancellation 3436. 

Petitioner’s Exhibit 36: Official Communication of the 
Examiner of Interferences dated January 17, 1939 in Can¬ 
cellation 3436. 

Petitioner’s Exhibit 37: Motion for Extension of Time 
filed February 6, 1939 in Cancellation 3436 and Affidavits 
and Exhibits accompanying same. 

Petitioner’s Exhibit 3S: Official Communication of the 
Examiner of Interferences dated February 15, 1939 in 
Cancellation 3436. 

Petitioner’s Exhibit 39: Motion for Extension of Time 
filed April 6, 1939 in Cancellation 3436 and Affidavits ac¬ 
companying same. 

Petitioner’s Exhibit 40: “Respondent’s Opposition to 
Petitioner’s Motion for Extension of Time” filed April 13, 
1939, in Cancellation 3436 and Respondent’s (Continental 
Distilling Corporation’s) Exhibits 1 to 11 inclusive accom¬ 
panying the same. 
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Petitioner’s Exhibit 41: “Petitioner’s Supplemental 
Showing on Motion for Extension of Time for Taking 
Testimony and Reply to Respondent’s Opposition to Mo¬ 
tion” filed on April 20, 1939 in Cancellation 3436, and two 
Affidavits accompanying the same. 

Petitioner’s Exhibit 42: “Respondent’s Reply to Peti¬ 
tioner’s ‘Supplemental Showing’ on Motion For Extension 
of Time for Taking Testimony”, filed April 26, 1939 in 
Cancellation No. 3436. 

Petitioner’s Exhibit 43: Typewritten Transcript of 
Testimony on behalf of Old Charter Distillery Co., Inc., 
Petitioner, in Cancellation No. 3436, filed in said Cancella¬ 
tion No. 3436 on April 26,1939, as Respondent’s Esdiibit 12. 

Petitioner’s Exhibit 44: Affidavit of Leonard L. Kalish, 
Contra: Petitioner’s Motion for Extension of Time to 
Take Testimony-In-Chief, filed on May 10, 1939 in Can¬ 
cellation No. 3436. 

Petitioner’s Exhibit 45: Official Action and CoDimunica- 
tion of the Examiner of Interferences dated May 18, 1939 
in Cancellation No. 3436. 

Petitioner’s Exhibit 46: Withdrawal of Petitioner For 
Cancellation, filed July 11,1939 in Cancellation N<j>. 3436. 

Petitioner’s Exhibit 47: Official Communicaticjn of the 
Examiner of Interferences dated July 13, 1939 iii Cancel¬ 
lation No. 3436. 

Petitioner’s Exhibit 48: Respondent’s Opposition to 
Withdrawal of Petition for Cancellation, filed July 14,1939 
in Cancellation No. 3436. 

Petitioner’s Exhibit 49: Official Communication of the 
Exa min er of Interferences dated July 15, 1939 ii| Cancel¬ 
lation No. 3436. I 

Petitioner’s Exhibit 50: Motion to Vacate Order of 
July 13, 1939 Dismissing Petition for Cancellation without 
Prejudice, filed July 15, 1939 in Cancellation No. <5436, and 
affidavit accompanying the same. 

Petitioner’s Exhibit 51: Petitioner’s Opposition to Re¬ 
spondent’s Motion to Vacate Order of July 13, 1^39, filed 
July 15,1939 in Cancellation No. 3436. 
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Petitioner’s Exhibit 52: Official Communication of the 
Examiner of Interferences dated July 19,1939. 

Petitioner’s Exhibit 53: Appeal to the Commissioner 
of Patents filed July 10, 1939 in Cancellation No. 3436. 

Petitioner’s Exhibit 54: Official Communication of the 
Chief Clerk dated July 27,1939 in Cancellation No. 3436. 

Petitioner’s Exhibit 55: Decision of the Commissioner 
of Patents dated September 29, 1939 in Cancellation No. 
3436. 

THE FOLLOWING PAPERS AND DOCUMENTS IN 
OPPOSITION NO. 17,279 IN THE UNITED STATES 
PATENT OFFICE ENTITLED “OLD CHARTER DIS¬ 
TILLING CO. INC. VERSUS THE GOVERNOR AND 
COMPANY OF ADVENTURERS OF ENGLAND TRAD¬ 
ING INTO HUDSON’S BAY”: 

Petitioner’s Exhibit 56: Notice of Opposition No. 
17,279. 

Petitioner’s Exhibit 57: Applicant’s Answer in Oppo¬ 
sition No. 17,279. 

Petitioner’s Exhibit 5S: Typewritten Transcript of Tes¬ 
timony taken on behalf of Opposer Old Charter Distilling 
Co. in Opposition No. 17,279. 

Petitioner’s Exhibit 59: Withdrawal of Opposition, 
filed July 1,1939 in Opposition No. 17,279. 

Petitioner’s Exhibit 60: Official Communication of the 
Examiner of Interferences dated July 7, 1939 in Opposi¬ 
tion No. 17,279 dismissing the Opposition. 

Petitioner’s Exhibit 61: United States Trade Mark 
Registration Certificate No. 371,621 issued on October 3, 
1939 to the Governor and Company of Adventurers of 
England Trading Into Hudson’s Bay. 

•Petitioner’s Exhibit 62: United States Trade Mark 
Registration Certificate No. 11,372 issued on August 5, 
18S4 to Betterton & Hotchkiss. 

Petitioner’s Exhibit 63: Notice of Opposition No. 13,973 
entitled “Continental Distilling Corporation, Opposer, vs. 
‘Big 4’ Distilleries, Inc., Applicant-Respondent” filed in 
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the United States Patent Office on July 27, 1934 in Oppo¬ 
sition No. 13,973. 

Petitioner’s Exhibit 64: Official Communication of the 
Examiner of Interferences dated August 24,1934 in |Oppo- 
sition No. 13,973. 

Petitioner’s Exhibit 65: Motion to Dismiss, file<l Sep¬ 
tember 22,1934 in Opposition No. 13,973. 

Petitioner’s Exhibit 66: Official Communication of the 
Examiner of Interferences dated October 12,1934 in Oppo¬ 
sition No. 13,973. 

Petitioner’s Exhibit 67: Answer of Applicant in Oppo¬ 
sition No. 13,973. 

Petitioner’s Exhibit 68: Decision of the Examiner of 
Interferences dated December 12, 1936 in Oppositibn No. 
13,973. [ 

Petitioner’s Exhibit 69: Decision of the Commissioner 
of Patents, on Appeal, made on April 23, 1938 in Opposi¬ 
tion No. 13,973. 

Petitioner’s Exhibit 70: Notice of Opposition No; 14,875 
entitled “Continental Distilling Corporation, Opposer, 
versus United Spirit Wine Import Corp., Applicant”, in 
Opposition No. 14,875 filed in the United States Patent 
Office on July 10,1935. 

Petitioner’s Exhibit 71: Official Communication of the 
Examiner of Interferences dated July 23, 1935 in Opposi¬ 
tion No. 14,875. 

Petitioner’s Exhibit 72: Official Communication of the 
Examiner of Interferences dated October 16,1935 ib Oppo¬ 
sition No. 14,875. 

Petitioner’s Exhibit 73: Notice of Opposition No. 15,096 
entitled “Continental Distilling Corporation, Opposer, ver¬ 
sus M. E. Gibson, doing business as the Gibson Distributing 
Co., Applicant”, filed in the United States Patent Office 
on September 19,1935 in Opposition No. 15,096. 

Petitioner’s Exhibit 74: Official Communication of the 
Examiner of Interferences dated October 10,1935 in Oppo¬ 
sition No. 15,096. 
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Petitioner’s Exhibit 75: Answer filed in Opposition No. 
15,096. 

Petitioner’s Exhibit 76: Decision of the Examiner of 
Interferences dated August 22, 1936 in Opposition No. 
15,096. 

Petitioner’s Exhibit 77: Certificate of Trade Mark 
Registration of the Trade Mark “CHARTER OAK” is¬ 
sued to the Continental Distilling Corporation by the Sec¬ 
retary of State of the State of Connecticut, on April 29, 
1935.' 

Petitioner’s Exhibit 78: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” issued to 
the Continental Distilling Corporation by the Secretary of 
State of the State of Indiana on May 3,1935. 

Petitioner’s Exhibit 79: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” issued to 
the Continental Distilling Corporation by the Secretary of 
State of the State of Louisiana on May 7,1935. 

Petitioner’s Exhibit 80: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” issued to the 
Continental Distilling Corporation by the Secretary of 
State of the State of Maryland on April 27,1935. 

Petitioner’s Exhibit 81: Certificate of trade mark 
registration of the trade mark “CHARTER OAK” issued 
to the Continental Distilling Corporation by the Secretary 
of State of the State of Massachusetts on April 27,1935. 

Petitioner’s Exhibit 82: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” issued to 
the Continental Distilling Corporation by the Secretary 
of State of the State of Missouri on April 30,1935. 

Petitioner’s Exhibit 83: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” issued to 
the Continental Distilling Corporation by the Secretary 
of State of the State of New Jersey on April 27, 1935. 

Petitioner’s Exhibit 84: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” issued to 
the Continental Distilling Corporation by the Secretary 
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of State of the State of New York on April 29, 1^35. 

Petitioner’s Exhibit 85: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER O AK ” issued to 
the Continental Distilling Corporation by the Secretary of 
State of the State of Pennsylvania on April 29, 1935. 

Petitioner’s Exhibit 86: Certificate of trade majrk regis¬ 
tration of the trade mark “CHARTER OAK” }ssued to 
the Continental Distilling Corporation by the Secretary of 
State of the State of Rhode Island on June 15,1935j 
Petitioner’s Exhibit 87: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” Issued to 
the Continental Distilling Corporation by the Secretary 
of State of the State of Wisconsin on April 29, 1^35. 

Petitioner’s Exhibit 88: Certificate of trade mark regis¬ 
tration of the trade mark “CHARTER OAK” issued to 
the Continental Distilling Corporation by the Secretary of 
State of the State of Michigan on April 29,1935. 

Petitioner’s Exhibit 89:- Certificate of Charter of incor¬ 
poration of Charter Oak Distilling Corporation filed in the 
office of the Secretary of State of the State of Delaware 
on April 3,1937. | 

Petitioner’s Exhibit 90: Orders of the Administrator 
of the Federal Alcohol Administration, dated October 21, 
1937, and filed in the office of the Federal Alcohol Adminis¬ 
tration in Washington, in the matter of the Applications 
of the Officers of Continental Distilling Corporation under 
Section 8 (a) of the Federal Alcohol Administration Act 
for leave to take office as Officers of Charter Oak j)istilling 
Corporation (Docket No. 8 (a) — 29). 

Petitioner’s Exhibit 91: Application of Continental Dis¬ 
tilling Corporation filed in the office of the Federal Alcohol 
Administration, Washington, for Certificate of Isabel Ap¬ 
proval of label bearing the trademark “CHARTER 

OAK”. | - 

Petitioner’s Exhibit 92: Certificate of Approval of label 
bearing the trademark “CHARTER OAK” issued to the 
Continental Distilling Corporation by the Federal Alcohol 
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Administration and on file in the office thereof at Wash¬ 
ington. 

Petitioner’s Exhibit 93: Registration Statement of 
Wright & Taylor Distilling Corporation filed with the Fed¬ 
eral Trade Commission, Securities Division, in Washing¬ 
ton, on October 2, 1933, and now in the office of the Securi¬ 
ties and Exchange Commission, Washington, D. C. 

On the final hearing Petitioner will also rely upon the 
Petition for Cancellation and the Answer thereto and Peti¬ 
tioner’s Exhibits 1 and 2 attached to its Petition for Can¬ 
cellation, in Cancellation 3663. 

Leonard L. Kalish 

Attorney for Petitioner 

• • • • 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr. 12,1941 TJ. S. Patent Office 

Paper No. 48 

LETTER TRANSMITTING COPIES OF EXHIBITS 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Petitioner files herewith a copy of each of Petitioner’s 
Exhibits 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90 
and 92, referred to in Petitioner’s Notice under Rule 154(e) 
filed April 5,1941. 

Leonard L. Kalish 

Attorney for Petitioner 

Above exhibits forwarded to District Ct. 
for Civil Action 22,155 
Oct 7/47 
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Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Aug. 19,1941 U. S. Patent Office 

Paper No. 70 

. 

PETITIONEE’S SUPPLEMENTAL NOTICE 
UNDER RULE 154-e 

In accordance with Rule 154-e of the Rules of Practice, 
notice is hereby given that on the final hearing of the 
above entitled cause, petitioner will use for evidence and 
rely on the following additional official records and printed 
publications : 

Petitioner’s Exhibit 94: The August 1937 issue of the 
4 'American Wine and Liquor Journal”, pages 6l| 91, 105 
and 111. j 

Petitioner’s Exhibit 95: Official letter of the Treasury 
Department, Federal Alcohol Administration lj)ivision, 
dated November 8th, 1938, addressed to Continental Dis¬ 
tilling Corporation. 

Petitioner’s Exhibit 96: Official letter of the Treasury 
Department, dated August 13th, 1941 addressed to Leonard 
L. Kalish. 

Petitioner’s Exhibit 97: Official letter of the Treasury 
Department, dated August 13th, 1941 addressed to Leonard 
L. Kalish. 

Petitioner’s Exhibit 98: Official letter of the Treasury 
Department, dated August 13th, 1941 addressed to Leonard 
L. Kalish. 

Petitioner’s Exhibit 99: Official letter of the treasury 
Department, dated August 13th, 1941 addressed to Leonard 
L. Kalish. 

Leonard L. Kalish 
Attorney for Petitioner 

• • • • 
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Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Oct. 18,1941 U. S. Patent Office 

The undersigned herewith transmits and files Petition¬ 
er’s Exhibit 8 under Rule 154(e), being a certified copy 
of the Certificate of the Consent of the Stockholders to 
the Dissolution of the United Distillers Inc., as received 
and filed in the Office of the Secretary of State of the 
State of Delaware on June 5th, 1935. 

Leonard L. Kalish 

Attorney for Petitioner 

• • • • 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Oct. 18,1941 U. S. Patent Office 

Paper No. 83 

PETITIONER’S SUPPLEMENTAL NOTICE UNDER 

RULE 154-E 

In accordance with Rule 154-e of the Rules of Practice, 
notice is hereby given that on the final hearing of the above- 
entitled cause, petitioner will use for evidence and rely 
on the following additional official records and printed 
publications: 

Petitioner’s Exhibit 117: Title Report and Certificate 
issued by the United States Patent Office on September 
25, 1941, showing that no assignment, agreement, license 
or power of attorney or other instrument in writing is 
found or record in respect to United States Trade-Mark 
No. 72,344, registered January 19, 1909 to Wright & 
Taylor, a co-partnership of Louisville, Kentucky. 

Petitioner’s Exhibit 118: Certified copy of file-wrapper 
and contents of United States Trade-Mark Registration 
No. 311,038, issued to Continental Distilling Corporation 
on March 13,1934. 
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Petitioner’s Exhibit 119: Certified copy of file-wrapper 
and contents of United States Trade-Mark Registration 
No. 321,823, issued to Bemheim Distilling Company on 
February 19,1935. 

Petitioner’s Exhibit 120: Certified copy of pleadings 
in Action 236-047 in the Jefferson Circuit Court, at Louis¬ 
ville, Kentucky, Chancery Branch, entitled: U. S. Dis¬ 
tillers, Inc. vs. Wright & Taylor Distilling Corporation 
et al, including: 

a) Petition in Equity 

b) Agency Agreement affixed to Petition in Equity 

c) “Exhibit A” affixed to the Agency Agreement 

d) Amended Petition 

e) Notice of Motion for Preliminary Injunction 

f) Notice of Intention to file a Petition and Bond for 
the removal of this suit to the District Court of the 
United States 

g) Motion for Preliminary Injunction 

h) Petition for Removal to the District Court of the 
United States) 

i) Bond for Removal 

j) Order of Removal 

k) Certificate of the Clerk of the Jeffersop Circuit 
Court 

Petitioner’s Exhibit 121: Certified copy of the second 
Amended Petition in the case of U. S. Distillers] Inc. vs. 
Wright & Taylor Distilling Corporation et al in tbe United 
States District Court for the Western District of Ken¬ 
tucky (after removal from the Jefferson Circuit Court) 

Petitioner’s Exhibit 122: Certified copy of affidavit on 
behalf of plaintiff, filed in the United States District Court 
for the Western District of Kentucky in the case! of U. S. 
Distillers, Inc. vs. Wright & Taylor Distilling Corporation 
et al (after removal from the Jefferson Circuit Cotirt). 

Leonard L. Kalish 
Attorney for Petitioner 
• • • • 


200 


Filed Sep 23 194S Harry M. Hull, Clerk 
Docket Division Nov. 24,1941 U. S. Patent Office 

Paper No. 93 

PETITIONER’S SUPPLEMENTAL NOTICE UNDER 

RULE 154-e 

In accordance with Rule 154-e of the Rules of Practice, 
notice is hereby given that on the final hearing of the 
above-entitled cause, petitioner will use for evidence and 
rely on the following additional printed publication, filed 
herewith: 

Petitioner’s Exhibit 123: Book entitled “THE NEXT 
S YEARS” published November, 1941, by the Schenley 
Distillers Corporation (marked “Copr. 1941, Schenley Dis¬ 
tillers Corporation”). 

Leonard L. Kalish 
Attorney for Petitioner 

• • • • 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Nov. 27,1941 U. S. Patent Office 

Paper No. 102 

PETITIONER’S SUPPLEMENTAL NOTICE UNDER 

RULE 154-e 

In accordance with Rule 154-e of the Rules of Practice, 
notice is hereby given that on final hearing, petitioner will 
use for evidence and rely upon the following official record, 
filed herewith: 

Petitioner’s Exhibit 127: Certificate of the Secretary 
of State of the Commonwealth of Kentucky, certifying that 
the trade name “Old Charter” was not registered or re¬ 
corded as a trade mark or trade name for whiskey or any 
other alcoholic beverage, up to and including December 
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31st, 1933, upon the records of the Secretary of 
the Commonwealth of Kentucky. 

Petitioner’s Exhibit 128: Certificate of the Clerk of 
Jefferson County Court, certifying that the phras^ or term 
“Old Charter” was not and is not registered or recorded 
as a trade mark for whiskey or any other alcoholic bever¬ 
age on or in any record in existence in the Office of the 
Clerk of Jefferson County, Kentucky, up to and including 
December 31st, 1933. | 

Petitioner hereby also amends the previous Supplemen¬ 
tal Notice Under Rule 154-e filed on or about November 
22nd, 1941 to the extent of changing the exhibit ntxmber of 
the book entitled “THE NEXT 8 YE APS”, to be Exhibit 
126 instead of 123, and asks that the number on 1 said ex- 
hibit likewise be changed to 126 . The reason for this 
change is that there is already an exhibit numbered 123 
in the record. 

Leonard L. Kalish 

Attorney for Petitioner 

• • • • 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Paper No. 133. 

Final Hearing 
July 30,1942 

IN THE UNITED STATES PATENT OFFICE 


Cancellation No. 3663 


Continental Distilling Corporation 

v. 

Bernheim Distilling Company 
(Old Charter Distillery Co. Incorporated, 
assignee, substituted.) 
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Registration No. 321,S23, Issued February 19,1935. 


Whiskey 


Mr. Leonard L. Kalish for Continental Distilling Corpo¬ 
ration. 

Messrs. Jacobi & Jacobi for Old Charter Distillery Co. 
Incorporated. 

This is a cancellation proceeding under the provisions 
of Section 13 of the Act of 1905 in which each of the 
parties has taken testimony, filed briefs and was repre¬ 
sented at final hearing. 

The allegations contained in the petition for cancellation 
relate to onlv the confusion in trade clause of Section 5 as a 
statutory, ground for negativing the right of registration 
(Section 7) claimed by the respondent. 

The respondent’s registration discloses the notation 
“OLD CHARTER” as applied to “whiskey.” The peti¬ 
tioner relies on Registration No. 311,038 for the notation 
“Charter Oak” as applied to “whiskey, gin, rum, rye, 
brandy, and cordials.” 

The petitioner has moved to strike the certificate filed 
July 30, 1942 by the respondent. This certificate is a cer¬ 
tification by the Treasury Department that certain letters 
attached thereto are true copies of correspondence in the 
files of the Alcohol Tax Unit, Bureau of Internal Revenue. 
These letters constitute copies of letters which had hereto¬ 
fore been introduced as respondent’s Exhibits 68 and 69. 
Petitioner contends that this certificate is irrelevant, in¬ 
competent and immaterial and that it was not presented 
within the time limit for taking testimony. As heretofore 
stated, this certificate was filed on July 30, 1942, the date 
set for final hearing and, accordingly, it is untimely since 
it was filed long after the expiration of the time set for 
taking testimony. Accordingly, it is deemed that the 
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motion to strike is proper. However the view the examiner 
takes of this case makes the question of the introduction 
of this certification immaterial and although the [motion 
to strike is deemed proper, this exhibit has been considered 
to the extent hereinafter indicated. 

The respondent renews its motion to dismiss apd con¬ 
tends that this cancellation proceeding is improper for 
the reason that petitioner has not established use of the 
mark at the time of filing the petition for cancellation. In 
the petition for cancellation petitioner alleged use of the 
mark and this was denied by respondent. Respondent 
contends that under these circumstances, in view of the 
decision of Old- Monk Olive Oil Co. v. Southwestern Coca 
Cola Bottling Co., (503 0. G. 270,118 F. (2d) 1015, C. C. 
P. A. 1091) petitioner must establish use of the mark at the 
time of filing the petition for cancellation. It is to be noted, 
however, that in the instant proceeding the petitioner is 
relying on a registration and not merely an application 
for regisration as in the Old .Monk case. Section 16 of 
the Act of 1905 provides that the registration of a trade 
mark shall be prima facie evidence of ownership and this 
is deemed sufficient to establish petitioner’s use unless 
overcome by adequate testimony. 

In an attempt to establish nonuse of the mark jby peti¬ 
tioner, respondent has introduced testimony, by way of 
the letters aforementioned, to indicate that as late as 
April 26, 1939 petitioner had not obtained certifibates of 
label approval for labels bearing the brand “Charter 
Oak” as required by the law. Likewise, respondent has 
introduced the testimony of one Seasonwein that he had 
not seen any whiskey on the market bearing the mark 
“Charter Oak.” This testimony appears to be entirely 
negative in character and is not deemed to be sufficient to 
overcome the prima facie use established by the registra¬ 
tion. However, even were it considered that this testimony 
did in fact establish that the mark was not used as late as 
April 26, 1939, it is to be noted that the petition for can- 
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ceUation herein was not filed until February 14, 1940 and, 
accordingly, this testimony does not establish that the 
mark was not used at this latter date and hence does not 
overcome petitioner’s prima facie presumption of use at 
the time of filing the petition for cancellation. The re¬ 
newed motion to dismiss is therefore denied. 

As to the question of likelihood of confusion in trade, it 
appears that the goods are in part identical and it like¬ 
wise appears that the parties do not contend, but in fact 
admit that the marks involved are confusingly similar. 
Accordingly, the only question involved herein is that 
of priority of use as between the parties. 

As to use, petitioner relies merely on its registration, 
application for which was filed on November 22, 1933. 
Respondent’s application for registration was not filed 
until nearly a year later, namely, October 27, 1934 but 
respondent relies for priority of use on the use of its 
mark by various predecessors since as early as 1874. The 
history of the use of this mark as alleged by petitioner 
may be briefly stated as follows: 

In 1874 at Chapeze, Kentucky, two brothers, A. and B. 
Chapeze, built a distillery and started to distill and bottle 
whiskey under a label bearing the mark “OLD CHAR¬ 
TER.” Sometime thereafter the entire business was sold 
to Lemon and Moore who operated the distillery and sold 
whiskey under the name “OLD CHARTER” until 1894. 
At this time a firm known as Wright & Taylor bought the 
distillery together with the trade mark “OLD CHARTER” 
and the good will of the business. The firm Wright & 
Taylor was originally a partnership but in 1908 was incor¬ 
porated under the name of Wright & Taylor, Inc., a corpo¬ 
ration of Kentucky. This corporation continued the busi¬ 
ness of distilling and bottling whiskey under the “OLD 
CHARTER” label until 1917 when the war time prohibi¬ 
tion enactment came into effect. Under this act the dis¬ 
tilling of whiskey had to be discontinued by September, 
1917. However, since the distilling year of Wright & 
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Taylor, Inc., was in the spring, they discontinued distilling 
in May of that year. At this time Wright & Taylor, Inc., 
had a large stock of whiskey on hand both in botjtles and 
barrels and this was retained in their own warehouse and 
sold for medicinal purposes from time to time instil 1923 
or 1924 when, by government order, such whiskey stocks 
as were on hand had to be housed in concentration ware¬ 
houses. Since the warehouse of Wright & Tayljor, Inc., 
was not an authorized concentration warehouse the whiskey 
stored therein at that time was moved to the A. Phi Stitzell 
warehouse in Louisville, Kentucky and warehouse receipts 
were taken therefor. 

In 1929 all of the barreled whiskey which Wright & 
Taylor, Inc., had on hand was bottled to prevent further 
evaporation and this whiskey remained in the Stitzell ware¬ 
house, certain quantities thereof being sold from time to 
time to purchasers who had government permit^ to buy 
the same. 

In the years 1930 through 1933 Wright & Tay’jor, Inc., 
obtained permits from the government to distillj certain 
quantities of liquor amounting to an average of three or 
four hundred barrels a year. Since Wright & Taylor, 
Inc., had no distillery at this time they leased the Stitzell 
distillery for such a number of days as was required to 
distill their allotment. This appears to have ijjeen the 
usual practice in the distillery business during thle period 
of national prohibition. Such quantity of bottled liquor 
had been sold and a certain amount of barreled whiskey 
had been distilled under government permits so that in 
1933 Wright & Taylor, Inc., had stored in the Stitzell 
warehouse some 20,000 odd cases of “OLD CHAPTER* ’ 
whiskey and 1189 barrels of whiskey which, from Exhibits 
33, and 40 to 43, appears to have been unbranded. Like¬ 
wise Wright & Taylor, Inc., had a permit from the gov¬ 
ernment to distill approximately 400 barrels of whiskey 
in the fall of 1933. 
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In Julv of 1933, one James A. Burns came to Louisville 
looking for various whiskey properties which might be 
bought and after certain negotiations with Wright & Tay¬ 
lor, Inc., the whiskey represented by the 20,000 odd cases 
and 11S9 barrels was purchased together with the permit 
to make the additional 400 odd barrels. Wright & Taylor, 
Inc., retained onlv some 60 cases of “OLD CHARTER” 
to sell from time to time to certain old and favored cus¬ 
tomers and Burns bought in his own name an additional 
15S cases of “OLD CHARTER” whiskey. The remain¬ 
ing, namely, 20,500 cases and 1189 barrels plus the 400 
odd yet to be made were conveyed by a paper dated July 
IS, 1933 (Exhibit 3) together with the trade marks “OLD 
CHARTER” and “OLD KENTUCKY TAYLOR” to U. S. 
Distillers, Inc., a corporation formed as the result of 
Burns’ negotiations. On the same date, namely, July 18, 
1933 by a paper Exhibit 4, Wright & Taylor, Inc., also 
assigned certain marks including the mark “OLD CHAR¬ 
TER” to a company known as Wright-Tavlor Distillery 
Company. No other assets or business appear to have been 
transferred to this latter company. The whiskey that was 
transferred to U. S. Distillers, Inc., was transmitted by 
means of warehouse receipts but these receipts were not 
immediately given to U. S. Distillers, Inc., but were held 
in escrow in the bank pending payment of notes by U. S. 
Distillers, Inc. 

James Bums on behalf of U. S. Distillers, Inc., sold, by 
means of exchange of warehouse receipts of which he had 
come in possession, various quantities of liquor and in 
July, 1933 contracted with the Bemheim Distilling Com¬ 
pany to bottle an additional 1000 cases of 1917 whiskey 
under the name “OLD CHARTER.” WLile this whiskey 
appears to have been bottled in July, 1933, it does not 
appear that Bums, on behalf of U. S. Distillers, Inc., got 
title thereto bv means of warehouse receipts until October 
9,1933. 
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On October 2, 1933 certain parties having become de¬ 
sirous of forming a corporation and going into the distill¬ 
ing business formed a corporation known as Wright & 
Taylor Distilling Corporation, a corporation of Maryland, 
and on this date the U. S. Distillers company, by the paper 
of Exhibit 7, attempted to assign the trade mark and to 
transfer the title to the 1189 barrels which were made and 
the 400 odd barrels which were to be made to th:is Mary¬ 
land corporation. On this same date by paper of Exhibit 
8 the Wright-Taylor Distillery Company assigned to 
Wright & Taylor Distilling Corporation certain marks in¬ 
cluding the mark “OLD CHARTER.” Likewise on the 
same date, by paper of Exhibit A, the old Wright & 
Taylor, Inc., assigned to the Wright & Taylor Distilling 
Corporation, apparently by quitclaim, any rights which 
they may have then had in certain marks including the 
mark “OLD CHARTER.” The Wright & Tailor Dis¬ 
tilling Corporation by these agreements did not receive title 
to the 20,000 odd cases of “OLD CHARTER” bottled 
whiskey but did obtain an exclusive sales agency contract 
therefor. Certain difficulties were encountered in floating 
a stock issue for the new company and the project was 
abandoned. 

On December 15, 1933, by the paper of Exhibit 10, the 
Wright & Taylor Distilling Corporation transmitted to the 
Bernheim Distilling Company, a corporation of Kentucky, 
the 1189 barrels of whiskey made and the 400 odd barrels 
to be made together wtih certain trade marks including the 
mark “OLD CHARTER.” The Bernheim Distilling 
Company did not obtain the 20,000 odd cases qf “OLD 
CHARTER” whiskey nor did it obtain the sales agency 
therefor, Exhibit 11 reserving the agency contract in the 
Wright & Taylor Distilling Corporation, and in 1934 what 
remained of the bottled whiskey, some 17,000 ckses, was 
resold to the old Wright & Taylor, Inc., who continued the 
sale thereof to various purchasers until 1937 ^hen the 
stock was finally exhausted. Shortly after having received 
the 1189 barrels and within a month this whiskey was sold 
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by Bernheim to two other whiskey concerns who presum¬ 
ably used it in their own businesses. In the latter part of 
December, 1933 and the first part of January, 1934 the 
400 odd barrels of whiskey which the old Wright & Taylor, 
Inc^ were permitted by the government to distill in the 
fall of that year were distilled at the Stitzell distillery 
under a lease and permit of the old Wright & Taylor, Inc., 
and Bernheim obtained warehouse receipts for this whiskey 
which was found to amount to 411 barrels. 

On March 19, 1937 the Bernheim Distilling Company of 
Kentucky sold to the Bernheim Distilling Company of Dela¬ 
ware all of its assets including the 411 barrels and the 
marks which it had acquired including the mark “OLD 
CHARTER.’’ On June 4, 1937 by the paper of Exhibit 
15 the Bernheim Distilling Company of Delaware assigned 
to the Old Charter Distillery Co. Incorporated the mark 
“OLD CHARTER” 

It is through these transactions and various assignments 
that the respondent herein claims ownership and prior use 
of the mark. The examiner is of the opinion, however, 
that such ownership has not been established. All that 
U. S. Distillers, Inc., obtained from Wright & Taylor, Inc., 
were certain warehouse receipts, the mere sale of which 
during national prohibition is not deemed to carry with 
it the trade mark rights. 

Old Joe Distilling Company v. Esbeco Distilling Cor¬ 
poration, 123 F. (2d) 658 ; 29 C. C. P. A. 

The U. S. Distillers, Inc., and such subsequent purchasers 
as the Wright-Taylor Distillery Company and Wright & 
Taylor Distilling Corporation never had permits to distill 
or to sell whiskey. On the contrary, they dealt only in 
negotiable instrument constituted by warehouse receipts. 
That these companies did not obtain nor carry on a 
whiskey business is indicated by the circumstances sur¬ 
rounding the distillation of the 411 barrels of whiskey 
which Wright & Taylor, Inc., the old corporation, was per¬ 
mitted to distill in the fall of 1933. This permit was non- 
transferable and U. S. Distillers, Inc., Wright-Taylor Dis- 
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tillery Company, and Wright & Taylor Distilling Corpo¬ 
ration never obtained such a permit. On the contrary, in 
December, 1933 when the 411 barrels were distilled, the 
permit was in the name of Wright & Taylor, Inc., the old 
corporation, and the Stitzell distillery was leasecj by that 
corporation, the corporation *s name being put over the dis¬ 
tillery during the time this whiskey was distilled as was the 
practice at that time. 

Accordingly, long after IT. S. Distillers, Inc.,iWright- 
Taylor Distillery Company, and Wright & Taylor Distilling 
Corporation allegedly obtained the whiskey business of the 
old Wright & Taylor, Inc., distilling was carried on in the 
name of the old corporation and the whiskey so distilled 
was deemed to be, under the law, whiskey distilled by that 
corporation. All that the subsequent owners appear to 
have obtained were mere certificates of ownership in the 
form of warehouse receipts, whereas what distilling busi¬ 
ness was carried on was conducted by the original owners 
in their name. Accordingly, the examiner is of thfe opinion 
that the assignment of the marks by the old Wright & 
Taylor, Inc., to U. S. Distillers, Inc., was a mere assign¬ 
ment in gross without the transfer of an existing business 
and that assignment constituted a mere abandonment of 
the mark. 

Even, however, were it considered that the transmis¬ 
sion of warehouse receipts for whiskey included a trans¬ 
fer of existing business and that trade marks could validly 
be assigned in connection therewith, it does not appear 
that the Wright & Taylor Distilling Corporation obtained 
such a business. All that they obtained from the U. S. 
Distillers, Inc., were warehouse receipts representing title 
to the 1189 barrels of whiskey which were distilled and the 
right to obtain warehouse receipts for the 4lJ. barrels 
which were to be distilled. Although there is some testi¬ 
mony in the record that the barreled whiskey was labeled 
4 ‘OLD CHARTER”, this seems to be contrary to the docu¬ 
mentary evidence of exhibits 33, and 40 to 43 which con¬ 
stitute the warehouse receipts for these 1189 barrels and 
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which clearly indicate that the whiskey was unbranded. 
Accordingly, it appears that the Wright & Taylor Distill¬ 
ing Corporation received only warehouse receipts for un¬ 
branded whiskey and it is deemed that the transfer of 
such property cannot be considered as a transfer of an 
existing business in “OLD CHARTER” whiskey. It is 
true that Wright & Taylor Distilling Corporation received 
a contract in which they were made the exclusive sales 
agency for the bottle whiskey which bore the “OLD 
CHARTER” mark; however, they received neither the 
goods nor, in fact, warehouse receipts as certificates of own¬ 
ership thereof. 

Furthermore, it appears that when the marks were as¬ 
signed to the Bemheim Distilling Company of Kentucky 
not even the sales agency was transmitted. On the con¬ 
trary, all that Bemheim received which might conceivably 
be said to be an existing business were 'warehouse receipts 
for 11S9 barrels of unbranded whiskey plus the right to 
obtain the warehouse receipts for an additional 411 bar¬ 
rels of unbranded whiskey yet to be distilled. It appears, 
therefore, that these transactions did not transfer an exist¬ 
ing business in “OLD CHARTER” whiskey and that the 
purported assignments constituted mere abandonments of 
the mark., 

Since there appears to have been no business in “OLD 
CHARTER” whiskey prior to petitioner’s record date 
of November 22, 1933 by which respondent can claim 
use, petitioner is deemed to be here the prior user. 

Accordingly, the petition for cancellation is hereby sus¬ 
tained and it is further recommended that Registration No. 
321,S23, involved here, be cancelled. 

Limit of Appeal: October 5,1942 

H. S. Mackey, 

Acting Examiner of Interferences, 
Room 212. 


• • • • 


September 14,1942. 
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Filed Sep 23 1948 Harry M. Hall, Clerk 
Mail Division Oct. 5, 1942 U. S. Patent Office 

l 

Paper No. 134 I 

NOTICE OF APPEAL | 

I 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir:— 

An Appeal is hereby taken by the Respondent, BERN- 
HEIM DISTILLING COMPANY (OLD CHARTER DIS¬ 
TILLERY CO., INCORPORATED, assignee sabstjitated), 
to the Honorable Commissioner of Patents from the de¬ 
cision of the Examiner of Interferences in th^ above 
entitled canse. 

The grounds for Appeal are as follows:— 

1. The Acting Examiner of Interferences erred jin hold¬ 
ing that the Certificate of the Treasury Department filed 
July 30,1942, was filed untimely. 

2. The Acting Examiner of Interferences erred ijn ruling 
that the Motion to strike is proper. 

3. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the Certificate of the Treasury Depart¬ 
ment or seal of said Department is admissible in evidence 
at any time during a proceeding, particularly in view of the 
fact that it referred to Exhibits filed during the taking 
of the testimony of the Respondent herein. 

4. The Acting Examiner of Interferences errei in fail¬ 
ing to deny Petitioner’s Motion to Strike. 

5. The Acting Examiner of Interferences erred in dis¬ 
tinguishing the case at Bar from the decision of Old Monk 
OH Co. vs. Southwestern Coca Cola Bottling Co., !ll8 Fed. 
(2d) 1015; 28 CCPA 1091. 

6. The Acting Examiner of Interferences erred in ruling 
that the provision in Section 16 of the Act of 19(^5, to the 
effect that a registration of a trade-mark shall be prima 
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fade evidence of ownership, is sufficient to establish the 
Petitioner’s use of its mark in the case at Bar. 

7. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that it was necessary for the Petitioner in 
the case at Bar to prove use of its claimed mark at or 
just prior to the date of filing the Petition for Cancellation 
herein. 

8. The Acting Examiner of Interferences erred in hold¬ 
ing that the letters offered in evidence by the Respondent 
(Respondent’s Exhibits 68 and 69) and the testimony of 
Mr. Seasonwein is entirely negative in character and not 
sufficient to overcome the prima fade use established by 
the registration. 

9. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the testimony of the Respondent, including 
the Exhibits, is sufficient to overcome the prima facies of 
the Petitioner’s Registration. 

10. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the testimony of the Respondent is at least 
sufficient to place on the Petitioner the burden of proving, 
if it could, use of its claimed mark at or just prior to the 
date of filing the Petition for Cancellation. 

11. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the failure of the Petitioner to take testi¬ 
mony to overcome the showing of the Respondent as to 
the non-use of the mark by the Petitioner, particularly 
when the Petitioner took what it termed rebuttal testi¬ 
mony, must be interpreted as a presumption the Petitioner 
could no prove use of its claimed mark at or just prior 
to the date of filing the Petition for Cancellation herein. 

12. The Acting Examiner of Interferences erred in 
holding that the Respondent’s showing of non-use by the 
Petitioner as late as April 26,1939, is not sufficient to show 
non-use at or prior to the date of filing the Petition for 
Cancellation. 

13. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the showing by the Respondent of non- 
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use by the Petitioner of its claimed mark as late as April 
26, 1939, is sufficient to assume non-use nine months there¬ 
after, particularly where use is made an issue and Peti¬ 
tioner had the opportunity, while taking what it termed 
rebuttal testimony, to prove, if it could, such use. 

14. The Acting Examiner of Interferences erred in 
holding that the testimony of the Respondent does not 
establish that the Petitioner was not using the majrk at or 
prior to the date of filing the Petition for Cancellation, or 
does not overcome the prima facie presumption of use at 
the time of filing said Petition. 

15. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the testimony of the Respondent and the 
presumptions resulting from the failure of the Petitioner 
to take testimony regarding use while taking alleged re¬ 
buttal testimony, when such use was made an issue, are 
sufficient to establish non-use of the mark by the Petitioner 
at or just prior to the date of filing the Petition for Can¬ 
cellation. 

16. The Acting Examiner of Interferences erred in de¬ 
nying Respondent’s Motion to Dismiss. 

17. The Acting Examiner of Interferences erredl in fail¬ 
ing to sustain Respondent’s Motion to Dismiss. 

18. The Acting Examiner of Interferences erred in 
holding that the various transactions from Wright & 
Taylor, Inc., to the Old Charter Distillery Co., do not estab¬ 
lish ownership of the trade-mark “OLD CHARIER” in 
the Old Charter Distillery Co., Inc. 

19. The Acting Examiner of Interferences erred in fall¬ 
ing to hold that the various transactions from Wright & 
Taylor, Inc., to Old Charter Distillery Co., Incj clearly 
establish ittle and ownership in the trade-mark “OLD 
CHARTER” in the Old Charter Distillery Co., life. 

20. The Acting Examiner of Interferences erred in 
holding that all that U. S. Distillers, Inc. obtained from 
Wright & Taylor, Inc. were certain warehouse Receipts, 
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the mere sale of which, during National Prohibition, is not 
deemed to carry with it the trade-mark rights. 

21. The Acting Examiner of Interferences erred in 
failing to hold that the U. S. Distillers, Inc., obtained by 
transfer from Wright & Taylor, Inc., all of their bottled 
and case goods bearing the trade-mark “OLD CHARTER” 
and that the only means by which such transfer could be 
made at that time was through the medium of warehouse 
receipts. 

22. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the transfer of warehouse receipts in the 
case at Bar involved the transfer of the Whiskey covered 
thereby. 

23. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that through the medium of the instruments 
dated July 18, 1933, Wright & Taylor, Inc., transferred its 
entire Whiskey business, including bottled goods, barreled 
goods, good will and trade-marks to U. S. Distillers, Inc., 
and its wholly owned subsidiary, Wright-Taylor Distillery 
Company. 

24. The Acting Examiner of Interferences erred in rely¬ 
ing on the decision in the case of Old Joe Distilling Com¬ 
pany vs. Esbeco Distilling Corporation, 123 Fed. (2d) 658. 

25. The Acting Examiner of Interferences erred in fail¬ 
ing to distinguish the case at Bar from the case of Old 
Joe Distilling Company vs. Esbeco Distilling Corpora^ 
tion, supra. 

26. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the Wright-Taylor Distillery Company 
was a wholly owned subsidiary of the U. S. Distillers, Inc., 
and that between them said companies obtained the entire 
Whiskey business of Wright & Taylor, Inc., including com¬ 
plete title to 20,500 cases of bottled Whiskey bearing the 
trade-mark “OLD CHARTER”, 1,189 barrels of bulk 
Whiskey, the right to 411 barrels of Whiskey yet to be 
distilled and good and valid title to the trade-marks and 
good will of said Wright & Taylor, Inc. 
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27. The Acting Examiner of Interferences jrred in 
holding that U. S. Distillers, Inc., and subsequent pur¬ 
chasers, such as Wright-Taylor Distillery Company and 
Wright & Taylor Distilling Corporation only dealt in nego¬ 
tiable instruments and did not carry on a Whiskey busi¬ 
ness. 

28. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that U. S. Distillers, Inc., and subsequent pur¬ 
chasers, to all intents and purposes, were engaged in the 
Whiskey business, notwithstanding the fact that U. S. 
Distillers, Inc., Wright-Taylor Distillery Company and 
Wright & Taylor Distilling Corporation did not have per¬ 
mits to distill Whiskey and the 411 barrels of Whiskey 
were, in fact, distilled through permit by Wright & Taylor, 
Inc. 

29. The Acting Examiner of Interferences erred in 
holding that by reason of the fact that U. S. Distillers, 
Inc., Wright-Taylor Distillery Company and Wright & 
Taylor Distilling Corporation did not have permits to dis¬ 
till or sell Whiskey, that they did not obtain or carry 
on a Whiskey business. 

30. The Acting Examiner of Interferences prred in 
holding that the distillation of 411 barrels of Whiskey in 
December, 1933, under permit by Wright & Taylor, Inc., 
shows or tends to show that U. S. Distillers, Inc.^ Wright- 
Taylor Distillery Company and Wright & Taylor Distilling 
Corporation were not engaged in the Whiskey Business. 

31. The Acting Examiner of Interferences erred in hold¬ 
ing that the distillation of Whiskey in December, 1933, by 
the old corporation, Wright & Taylor, Inc., indicated that 
the Whiskey so distilled was not the property ^)f others 
or that the Certificates of ownership or warehouse re¬ 
ceipts for such distilled Whiskey did not indicate .that the 
party to whom such warehouse receipts were issued were 
not engaged in the Whiskey business. 

32. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the distillation of 411 barrels of Whiskey 
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by Wright & Taylor, Inc., in December, 1933, at the Stitzel 
Plant was on behalf of the assignees in accordance with 
agreement entered into by Wright & Taylor, Inc., under 
date of July 18,1933. 

33. The Acting Examiner of Interferences erred in hold¬ 
ing that the distillation of the Whiskey by Wright & Tay¬ 
lor, Inc., in December, 1933, shows that there was no 
valid transfer of an existing business and trade-mark 
from Wright & Taylor, Inc., to its assignees. 

34. The Acting Examiner of Interferences erred in hold¬ 
ing that the owners subsequent to Wright & Taylor, Inc., 
obtained merely Certificates of Ownership of Whiskey. 

35. The Acting Examiner of Interferences erred in 
failing to hold that the transfer of warehouse receipts was 
the only manner in which Whiskey could be transferred 
and that there was, in fact, a transfer of Whiskey, good 
will and trade-marks from Wright & Taylor, Inc., to its 
assignees and transferees, and that the distillation of 411 
barrels of Whiskey in December, 1933, by said Wright & 
Taylor, Inc., was in accordance with the agreement entered 
into July 18,1933. 

36. The Acting Examiner of Interferences erred in hold¬ 
ing that the assignment of trade-marks by Wright & Tay¬ 
lor, Inc., to its assignees was a mere assignment in gross 
without the transfer of a business and, therefore, an 
abandonment of the mark. 

37. The Acting Examiner of Interferences erred in 
failing to hold that the transfer of the trade-marks with 
the sale of all Whiskeys, including Whiskey in bottles and 
in barrels by Wright & Taylor, Inc., to its assignees, in¬ 
cluding its entire Whiskey business, was intended to be, 
and in fact was a transfer of the trade-mark, good will and 
assets and, therefore, a valid transfer. 

38. The Acting Examiner of Interferences erred in hold¬ 
ing that Wright & Taylor Distilling Corporation did not 
obtain a transfer of an existing business in “OLD CHAR¬ 
TER” Whiskey. 
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39. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that there was a valid existing business iji t ‘ OLD 
CHARTER” Whiskey at the date of the transfer to Wright 
& Taylor Distilling Corporation and that the latter cor¬ 
poration did obtain a valid trade-mark and all good will in 
connection therewith. 

40. The Acting Examiner of Interferences erred in 
holding that Wright & Taylor Distilling Corporation re¬ 
ceived only warehouse receipts for unbranded Whiskey. 

41. The Acting Examiner of Interferences erred in 
holding that Wright & Taylor Distilling Corporation re¬ 
ceived only warehouse receipts for unbranded Whiskey and, 
therefore, cannot be interpreted as having obtained a 
transfer of an existing business in “OLD CHARTER” 
Whiskey. 

42. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that Wright & Taylor Distilling Corporation 
not only received warehouse receipts but also thb title to 
the Whiskey covered therein and thereby and good and 
valid title to the trade-mark “OLD CHARTER” and the 
good will of the business in connection with which said 
trade-mark had been and was being used. 

43. The Acting Examiner of Interferences erred in 
holding that Bernheim Distilling Company of Kentucky 
only received warehouse receipts for 1,189 barrels of Whis¬ 
key and the right to obtain 411 barrels yet to be distilled. 

44. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that Bernheim Distilling Company of Kentucky 
received complete title to 1,189 barrels of “OLD CHAR¬ 
TER” Whiskey plus the right to 411 barrels yet to be dis¬ 
tilled, together with the trade-mark “OLD CHARTER” 
and the good will of the business in connection with which 
said trade-mark had been and was then being used. 

45. The Acting Examiner of Interferences erred in 
holding that the various transactions did not transfer an 
existing business in “OLD CHARTER” Whiskey and that 
the assignments constituted mere abandonment of the mark. 



21S 


46. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that each transaction from Wright & Taylor, 
Inc., to the Old Charter Distillery Company, Inc. was good 
and valid and involved the transfer of the trade-mark 
“OLD CHARTER” and the good will of the business in 
connection with which said trade-mark had been and was 
being used. 

47. The Acting Examiner of Interferences erred in 
holding that there was no business in “OLD CHARTER” 
Whiskey prior to Petitioner’s record date of November 22, 
1933, by which the Respondent can claim use. 

48. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the Respondent can claim use through 
mesne assignment from predecessors having use of the 
trade-mark “OLD CHARTER” from a date long prior to 
November 22,1933. 

49. The Acting Examiner of Interferences erred in 
holding that the Petitioner to be the prior user of the mark 
in issue. 

50. The Acting Examiner of Interferences erred in fail¬ 
ing to award priority to the Respondent. 

51. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the Petitioner was not the owner of the 
mark at the date of the filing of its application for registra¬ 
tion and, therefore, could not rely on the prima facies accru¬ 
ing to a registrant and could not qualify as an intervener 
between the Patent Office and the Respondent. 

52. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that at Petitioner’s record date of November 22, 
1933, the trade-mark “OLD CHARTER” was then in use 
on goods in trade and owned by another, so that the Peti¬ 
tioner could not legally become the owner of its alleged 
mark, regardless of surreptitious registration, and, there¬ 
fore, could not qualify as an intervener between the Patent 
Office and the Respondent herein. 

53. The Acting Examiner of Interferences erred in fail¬ 
ing to hold that the testimony of the Respondent, showing 
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the trade-mark “OLD CHARTER” to have been iO use on 
goods in trade and owned by another at the record date of 
the Petitioner, November 22, 1933, is sufficient to overcome 
the prima facies incident to the registration relied qn by the 
Respondent, so that the latter may not qualify as ^n inter¬ 
vener between the Patent Office and the Respondent herein. 

54. The Acting Examiner of Interferences erred in 
sustaining the Petition for Cancellation and recommending 
that the registration No. 321,823 involved herein be can¬ 
celled. 

55. The Acting Examiner of Interferences erred in fail¬ 
ing to dismiss the Petition for Cancellation and in failing 
to recommend that the registration No. 321,823, involved 
herein, be not cancelled. 

An oral hearing is requested. 

The Government Appeal Fee of $15.00 is herewith at¬ 
tached. 

Respectfully submitted, 

Bernheim Distilling Compact 
(Old Charter Distillery Co., 
Incorporated, assigned, substi¬ 
tuted), 

By Jacobi & Jacobi 

Attorneys for Respondent 

i 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Paper No. 142 j 

Docket Division Jul 16,1943 

Application for cancelation No. 3663 of trade-mark regis¬ 
tration of Bernheim Distilling Company, issued Febru¬ 
ary 19, 1935, No. 321,823, for whiskey. 


Leonard L. Kalish for Continental Distilling Corporation. 
Jacobi & Jacobi for Old Charter Distillery Co., Incorpo¬ 
rated. 
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This is an appeal from the decision of the examiner of 
interferences sustaining the petition of Continental Dis¬ 
tilling Corporation to cancel trade-mark registration No. 
321,823, issued February 19, 1935, under the provisions of 
the Act of February 20, 1905, to Bernheim Distilling Com¬ 
pany. 

Respondent’s mark is “Old Charter.” The mark relied 
upon by petitioner is “Charter Oak.” Both are registered 
for whiskey, and are conceded by respondent to be confus¬ 
ingly similar. The only controversy between the parties 
relates to the question of ownership. 

Petitioner’s mark was registered March 13, 1934, on an 
application filed November 22, 1933, in which use was 
claimed since November 17,1933. As the repeal of national 
prohibition did not become effective until December 5,1933, 
respondent insists that in the absence of proof to the con¬ 
trary it must be presumed that petitioner was operating in 
violation of law at the time its application to register was 
filed, and that the registration is thus invalid. That, how¬ 
ever, is a matter not properly to be considered in this pro¬ 
ceeding. The validity of petitioner’s registration must be 
assumed. Derby Oil Co. v. White Star Refining Co., 20 
C. C. P. A. 816, *62 Fed. (2d) 984; American Cyanamid Co. 
v. Synthetic Nitrogen Products Corp., 19 C. C. P. A. 1235, 
58 Fed. (2d) 834. 

Respondent also urges that the petition to cancel should 
be dismissed because petitioner took no testimony to prove 
it was using the mark upon which it relies at the time the 
petition was filed. In support of this argument respondent 
cites Old Monk Olive Oil Co. v. Southwestern Coca-Cola 
Bottling Co., 28 C. C. P. A. 1091,118 Fed. (2d) 1015, where 
it was held that such proof was necessary, and that evi¬ 
dence of use five years before the filing of a petition to can¬ 
cel did not justify the requirement. The distinction be¬ 
tween that case and this is that there the petitioner’s mark 
was not registered. The registration here presented is 
prima facie evidence of petitioner’s ownership and con- 



tinned nse of the registered mark. Rosengart v. Ostrex Co. 
(C. C. P. A.), 57 U. S. P. Q. 543. And in order to prevail 
respondent must have established a nse of its oWn mark, 
innring to respondent’s benefit, at least prior to the issu¬ 
ance of petitioner’s registration. 

Respondent’s record is inordinately voluminous, care¬ 
lessly arranged, and somewhat confusing. There are, how¬ 
ever, a few outstanding facts which are so clearly control¬ 
ling that I find it unnecessary to undertake a comprehen¬ 
sive analysis of the entire evidence, as was done by the 
examiner of interferences. 

For many years preceding the advent of prohibition, re¬ 
spondent’s mark was owned and in use by a corporation 
known as Wright & Taylor. Operating under permit, this 
concern continued its liquor business until July, 1933. On 
July 18, 1933, it executed an assignment (respondent’s ex¬ 
hibit 4) to Wright-Taylor Distillery Company of its trade¬ 
mark “Old Charter” together with other marks not here 
involved, and “the good will as applied to liquors of all 
kinds of Wright & Taylor.” On the same day it entered 
into a contract (respondent’s exhibit 3) with U. S. Distill¬ 
ers, Inc., whereby it sold to the latter concern a large stock 
of whiskey, most of which bore the “Old Charter” trade¬ 
mark. This contract also included a purported assignment 
of the said trade-mark, but was. silent as to good will. No 
business was transferred to either assignee; but that it was 
the intention of all concerned that ownership of tjhe trade¬ 
mark should pass to Wright-Taylor Distillery Company 
rather than to U. S. Distillers, Inc., is conclusively evi¬ 
denced by three documents executed on October 2, 1933, 
which are identified in the record as respondentexhibits 
7,8 and 8A. 

Exhibit 8 is an assignment from Wright-Taylor Distill¬ 
ery Company to Wright & Taylor Distilling Corporation of 
the trade-mark assigned by exhibit 4, including the “Old 
Charter” mark, and of “the business and good will incident 
to the sale of whiskey thereunder.” Exhibit 7 is in assign- 
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ment from U. S. Distillers, Inc., to Wright & Taylor Dis¬ 
tilling Corporation of a warehouse receipt covering cer¬ 
tain whiskies, and of all rights under the contract exhibit 3, 
and of all right, title and interest, “if any,” in and to the 
trade-marks, business and good will recited in exhibit 8. 
As to the latter, however, it is expressly stated in exhibit 7 
that their “ownership has heretofore been vested in 
Wright-Taylor Distillery Company.” Exhibit 8A is an 
assignment from Wright & Taylor to Wright & Taylor Dis¬ 
tilling Corporation of its “entire right, title and interest 
• • • if any,” in and to the same trade-marks that it had 
twice previously assigned, and “the business and the good 
will of the business [once previously assigned] in which 
such brands and trade names have been used by the as¬ 
signor.” This instrument, referred to in respondent’s 
brief as a quitclaim, is of importance here only in that it 
recites the previous assignment to Wright-Taylor Distil¬ 
lery Company, and the fact that it was executed at the re¬ 
quest of U. S. Distillers, Inc. 

All of these transactions appear to have been engineered 
by a promoter named Burns. His objectives are more fully 
developed in the testimony, but the results he accomplished 
with respect to the asserted trade-mark rights of respond¬ 
ent become fairly apparent from a consideration of the 
foregoing exhibits. In this connection I am willing to ac¬ 
cept the following statement which I quote from respond¬ 
ent’s brief on appeal: 

“The Burns group thus organized U. S. Distillers, Inc., 
to acquire and sell the large stock of whiskey as a physical 
asset, to be owned independently of the trade-marks and 
good-will. They also organized said Wright-Taylor Dis¬ 
tillery Company of Kentucky, to take over the Wright- 
Taylor whiskey business and trade-marks and good-will. 
This Wright-Taylor Distillery Company was to be financed 
in building a new distillery, which was to be built after re¬ 
peal.” 
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But the distillery was never built, nor did Wrigh^-Taylor 
Distillery Company transact any business during the brief 
period in which it was possessed of such title to the trade¬ 
mark “Old Charter” as may have passed by virtue of ex¬ 
hibit 4. It follows that Wright-Taylor Distillery Company 
had no existing liquor business, and hence no good will in 
connection with any such business, to transfer to Wright & 
Taylor Distilling Corporation; so that the latter t<jok noth¬ 
ing by the attempted assignment evidenced by exhibit 8. 
Kelly Liquor Co. v. National Brokerage Co., 26 C. C. P. A. 
1110, 102 Fed. (2d) 857; La Fayette Brewery, Ina v. Rock 
Island Brewing Co., 24 C. C. P. A. 925, 87 Fed. (2d) 489. 
Nor did it derive any trade-mark rights from XL S. Dis¬ 
tillers, Inc., by virtue of exhibit 7; for even had TjT. S. Dis¬ 
tillers, Inc., been actively engaged in the liquor business, 
which is at least doubtful, certainly it had acquired no title 
to the trade-mark “Old Charter.” 

On December 15, 1933 (respondent’s exhibit 10)|, Wright 
& Taylor Distilling Corporation transferred its title to a 
portion of the whisky, its rights under the contract exhibit 
3, and all its right, title and interest in and to “Old Char¬ 
ter” and certain other trade-marks,, “together with the 
business and good will incident to the sale of whiskey there¬ 
under,” to Bemheim Distilling Company, the corporation 
to which the registration here sought to be canceled was 
later issued. But here again there existed neither business, 
good will nor trade-mark rights to transfer. Not only had 
Wright & Taylor Distilling Corporation acquired no title to 
the trade-mark “Old Charter” from any of its would-be 
assignors, but it had not used the mark after ttye assign¬ 
ments were made. Thus Bemheim Distilling Company was 
in no better position than had been its alleged predecessors 
in interest. 

Finally, it appears that when Bemheim Distilling Com¬ 
pany filed its application to register on October 217,1934, it 
had made no use of “Old Charter” as a trade-mhrk on any 
of its whiskey. For this reason alone the registration was 
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improperly granted- Motlow v. Oldetyme Distillers, Inc., 
24 C. 0. P. A. 1094,88 Fed. (2d) 732. 

I agree with the examiner of interferences that as be¬ 
tween the parties to this proceeding petitioner has estab¬ 
lished ownership of the trade-mark upon which it relies, 
and his decision sustaining the petition to cancel respond¬ 
ent’s registration is accordingly affirmed. 

Leslie Frazer 

i 

First Assistant Commissioner 

July 16,1943 

HENRY B. BURNS, 433 East 51st Street, New York, 
N. Y., a witness called on behalf of the Respondent, having 
been duly sworn, testified as follows: 

Direct Examination by Mr, Jacobi: 

• • • • 

Qo I show you a document identified as Respondent’s 
Exhibit 6 and ask you whether or not your name appears 
on the last page thereof. A It does. (Witness points to 
line noted “Attest,” below which appears the word, “Sec¬ 
retary.”) 

• • • • 

Q14 "What office did you hold, if any? A I was the 
secretary of the company. 

Q15 Secretary of U. S. Distillers, Inc.? A That is 
right 

Q16 You signed that paper as the secretary of that 
company? A That is right. 

Q19 Do you know what that instrument is on which 
your signature appears and which you have just identi¬ 
fied? A I have an idea. 

MR. EALISH: Can you tell without looking at it? 

A Well, it has been so long ago, I don’t know the de¬ 
tails of it It was the transfer agreement, transferring all 
the assets of the U. S. Distillers, which was the trade-marks 
and the barrels of whiskey, except the 20,000 cases of Old 
Charter whiskey which we had in bond, which we retained. 
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I believe we gave this company exclusive right to sell the 
case goods. 

Q20 What was the U. S. Distillers, Inc.? A 
tillers were more or less of a holding company. Tljiey pur¬ 
chased all of the assets of Wright & Taylor. 

Q21 From Wright & Taylor Corporation? A 
& Taylor, that is the original company. 

Q22 Purchased the assets from Wright & Taytlor? A 
That is right. 

Q23 And — A We formed the TJ. S. Distillers to ac¬ 
quire that. 

Q24 I see. Do you know whether or not the Til S. Dis¬ 
tillers, Inc., acquired any whiskey from Wright & Taylor? 
A They did. I don’t remember how many barrels. We 
bought quite a number of barrels of whiskey in tlulk and 
also the case goods that I was talking about as 20l()00-odd 
cases. 

Q25 Those 20,000-odd case goods, did they bear any 
trade-mark or not? A Yes, they bore the trade-mark Old 
Charter. 

Q26 Did U. S. Distillers sell whiskey bearing the trade¬ 
mark Old Charter? A They did. 

Q27 Now when this instrument was executed purporting 
to make certain transfer to Wright & Taylor Distilling Cor¬ 
poration, do you know whether or not any assets of the cor¬ 
poration were transferred to Wright & Taylor Distilling 
Corporation? You can look at that instrument for pur¬ 
poses of refreshing your memory. A Well, I think I have 
stated what the U. S. Distillers sold to the Wright & Taylor 
Distilling Company before. I mean the barreled gcjods and 
the trade-marks and retained the case goods and gave them 
the right to sell the case goods. 

Q28 The Wright & Taylor Distilling Corporation then 
was given the right to sell the case goods which were re¬ 
tained by you? A That is right, by U. S. Distillers. 

Q29 And you transferred to them bulk whiskey? A 
Yes, all of the trade-mark. 
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* • • • 

Q37 Now I show you another instrument identified as 
Respondent’s Exhibit 7 and ask you if there is any signa¬ 
ture appearing on the last page thereof that you recognize. 
A Well, I recognize mine here as secretary. I recognize 
Mr. Steiner’s signature. 

• • • • 


Cross-Examination by Mr. Kalish: 

• • • • 

XQ70 In other words, did you ever see anybody hand 
anybody a bottle of whiskey or deliver a bottle of whiskey? 
A Yes, I have seen quite a few case delivered, not a bottle 
but cases. 

XQ71 Where? A Some sold right here in New York. 

XQ72 Where? A In New York. 

XQ73 When? A I think it was in 1934. The Ven- 
dome Company bought 100 or a couple of hundred cases. 
They have a large delicatessen business and liquor stores. 

XQ74 What part of 1934? I wouldn’t remember that, 
that. 

XQ75 Is that your earliest recollection of sales of this 
whiskey? A We sold about 3000 cases to the State of 
Michigan, to the Liquor Commission of Michigan, and I 
have seen contarcts coming through in New York. 

XQ76 When was that sale made? A I believe it was 
in the early part of ’34, January of 1934. 

XQ77 You wouldn’t know that accurately now? A I 
knew it was in ’34, but I don’t know exactly the date. 
I know it was right after this transaction. 

MR. JACOBI: What transaction were you referring 
to when you said “this transaction”? A This Michigan 
sale. 

XQ78 What? A To the Michigan Liquor Commis¬ 
sion. 

• • • • 
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XQ102 When was the U. S. Distilling Compan 
ized? A It was organized in 1933. 

XQ103 When? A Well, it was really organized to 
purchase the Wright & Taylor, whatever the date. 

XQ104 Did U. S. Distilling ever do any actual whiskey 
business? A No, except you know these big blocks of 
whiskey they sold. They were not in the distilling business, 
if that is what you mean. 

XQ105 I mean did they carry on any active business 
distilling or otherwise. A Only disposing of their hold¬ 
ing. 

XQ106 It was a sort of— A Holding company. 

XQ107 A sort of holding company for transfer pur¬ 
poses. A Well, with this exception, it was organized to 
do a whiskey business and later on to build a distillery. 
But as it turned out, it was actually a holding company for 
these assets. 

XQ108 It served largely to just transfer, to receive and 
pass on things in connection with the whiskey business? 
A That was the only property they had. 

XQ109 They had no plants of any kind? A No. 

XQ110 They had no warehouses or places of business? 
A Well, they had a place of business in Louis'vfille, an 
office. 

XQ111 That was just a desk, you might say, with a 
secretary. A No, I wouldn’t say that, because later on 
we did build a distillery under a different name and the 
U. S. Distillers continued doing business in that distillery. 
It was the W. W. Dant Distilling Company. 

XQ112 That was not built by the U. S. Distilling Com¬ 
pany? A No, it was a different corporation. 

XQ113 About how many employees did the U. j S. Dis¬ 
tilling Company have at any time in 1933? 

MB. JACOBI: Correction. That is U. S. Distillers, 
Inc. 

XQ114 U. S. Distillers, Inc. A Well, very no min al, 
just one or two outside of like my brother who was very 
active. 
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XQ115 Yes, aside from your brother who was really a 
party in interest, how many employees did you have under 
youT A I would say one or two. 

XQ116 Do you know who they are? A Well, Mr. 
Steiner acted as the accountant for the U. S. Distillers. 

XQ117 As an accountant? A Yes, he kept the rec¬ 
ords and books. 

XQ118 But not full time? A Not full time. 

XQ119 Did you have any full-time employee with the 
U. S. Distillers, Inc.? A I believe there was one stenog¬ 
rapher. 

XQ120 Your are not sure, though? A No. 

XQ121 You wouldn’t know who she was? A No. 

XQ122 You would know where she was? A Some 
place in Kentucky, I guess. 

XQ123 This U. S. Distillers, Inc., in 1933 had no usual, 
regular and established place of business, did it? A No, 
I wouldn’t say it did. No. 

XQ124 Were you ever to the place of business of any 
Wright & Taylor Company? A Wright & Taylor didn’t 
have a plant, either. I was at their offices, yes, the original 
Wright & Taylor offices. 

XQ125 Where was that? A That was in Louisville. 

XQ126 When you say original— A I mean the first 
company from which we bought the Wright & Taylor 
Company. 

XQ127 You don’t know whether that is a corporation 
or partnership? A No, I know the people connected with 
it, but I believe it was closed corporation but I don’t know. 

XQ128 How many employees did they have when you 
knew them? A They didn’t have many, maybe two or 
three. 

XQ129 Also sort of a holding company. A Well, it 
was during prohobition. They weren’t operating very exten¬ 
sively. Although I don’t know much about their business 
except I know the principal was Mr. Bullitt who was the 
. general manager. I knew him, but what offices they had or 
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how many employees, I don’t know anything about. As a 
matter of fact, the extent of their business I don’t know 
very much about. 

XQ130 You personally haven’t made a physical check 
or physical inventory or inspection to see whether the 
things recited in the document marked Respondent’s Ex¬ 
hibit 6 were actually in existence? A No, I didjn’t. 

• * • • j. 

XQ132 When you say cases, you mean you sfiw card¬ 
board boxes? A No, they were wooden cases. 

XQ133 You saw wooden cases come out? A Yes. 

XQ134 Is that right? A Yes. 

XQ135 Did you examine to see what was in the wooden 
cases ? A Yes, I drank plenty of it myself. 

XQ136 You did? A Yes. It was very good whiskey. 

* • • • 

Redirect Examination by Mr. Jacobi: 

• • • • 

RDQ144 Did the U. S. Distillers, Inc., acquire any 
whiskey under any agreement or assignment fronji Wright 
& Taylor? A Yes. 

RDQ145 You said that on direct examination, didn’t 
you? A Yes. 

RDQ146 After the acquisition of that whiskey, did they 
sell any? A Yes, they sold some whiskey. 

• • • • 

RDQ148 So there is no question but what ; if ter the 
whiskey was acquired from Wright & Taylor the U. S. 
Distillers, Inc., sold whiskey. A Yes, there were quite a 
number of transactions. Mr. Timken’s books would show 
that The books were kept and tax reports made out from 
Mr. Timken’s office. 

RDQ149 Do you know of your own knowledge now 
whether or. not any of those sales took place during the 
period of ’33, or whether they took place in the year 1934? 
Or is that outside of your own knowledge? A The first 
transaction I remember is the large sale of 3000 cases to 
Michigan. 
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RDQ150 Do you know what year that was? A As I 
said, I believe it w'as the beginning of , 34. 

RDQ151 So you don’t know of your own knowledge 
whether or not any whiskey was sold in the year 1933? 
A I don’t know. 

RDQ152 Now you mentioned in answer to a question as 
to whether or not U. S. Distillers, Inc., had a regular and 
established place of business, that they didn’t. Do I under¬ 
stand from that you didn’t have an office? A Well, we 
had an office in Louisville and we maintained an office in 
Mr. Timken’s office. 

RDQ153 So as a matter of fact you did have an office 
for the transaction of business in Louisville? A That is 
right. 

RDQ154 And you also had an office for the transaction 
of business at the office of Mr. Timken in New York. Is 
that it? A That is right. 

RDQ155 They were regular and established places of 
business for the U. S. Distillers, Inc., weren’t they? A 
Yes; but my understanding of the question by Mr. Kalish 
was whether we had a large organization doing a real busi¬ 
ness, a business like your business here. We didn’t have 
anything like that. 

RDQ 156 You mean L T . S. Distillers, Inc., wasn’t com¬ 
parable in size to Schenley Distillers Corporation or the Old 
Quaker Company? A Or even a smaller one. But I mean 
the reason for this, as I explained, we intended to go into 
the distilling business and build a distillery and go into it in 
the right way. The time "we acquired this particular whis¬ 
key there was no set plan and, as I say, later on we built 
another business, W. W. Dant Distilling and the Dant Dis¬ 
tilling Company; one was a distributing and the other was 
a regular distillery', and U. S. Distillers operated out of 
W. W. Dant Distilling. 

RDQ157' In other words, U. S. Distillers, Inc., didn’t 
have a distillery of its own ? A No. 

RDQ158 As a matter of fact, could they have distilled 
whiskey at that time? A No. 
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RDQ159 That is, could not have done so legally. A 
That is right. 

• • • • 

RDQ164 Now when you acquired, as you stated certain 
whiskey from Wright & Taylor, did you acquire a part of it 
or all of it that you understood Wright & Taylor had? A 
We bought out all they had. It was our understanding. 

RDQ165 Do you know off-hand how much whiskey that 
was that you purchased, that is, the U. S. Distillers pur¬ 
chased from Wright & Taylor? A I don’t. I think pos¬ 
sibly a couple of thousand barrels of whiskey, and I know 
the case goods were 20,000-some cases. 

* • • • 

Recross-Examination by Mr. Kalish: * 

• • • • 

RXQ172 What business was your brother in at that 
time? A Well, he has been in several businesses. He 
has been a promoter. He is interested in several colmpanies. 

RXQ173 But he is not a regular whiskey man? A No. 
But he was in the whiskey business; after the acquisition of 
that he stayed in the whiskey business three or four years 
with W. W. Dant. 

RXQ174 In a financial capacity? A No, in actually 
running the company. 

RXQ175 At the time when U. S. Distillery, Inc., was 
formed, all through 1933, your brother was not actively in 
the whiskey business? A After the acquisition of U. S. 
Distillers he stayed in the whiskey business for possibly 
four years. 

RXQ176 When would you say your brother became ac¬ 
tive for the first time in the whiskey business? A When 
he bought the Wright & Taylor. That was just t^efore re¬ 
peal and he decided to go into that business and went down 
to Louisville and looked around and found this Situation, 
and he got Mr. Timken to finance the purchase ofj it. 
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RXQ177 Your brother didn’t know anything actually 
about the distilling business at that time, did he? A No, 
he didn’t. He was too young to know much about it. He 
was too young then. He had never been in the whiskey 
business before that during prohibition. 

RXQ178 Where did your brother reside in 1933? A 
Well, he came down from New York but shortly after that 
he established his residence in Louisville and lived there for 
about three years. 

RXQ179 He did? A Yes. 

RXQ180 How long was U. S. Distillery, Inc., active ? A 
They stayed in business for a number of years liquidating 
their whiskey and the assets of the company, and they also 
purchased some other whiskey that they turned over, that 
was resold. 

RXQ181 Throughout its entire existence U. S. Distillery 
Company was engaged largely in liquidating assets? A 1 
would say so, yes. 

RXQ182 Much the same as a warehouse, as a whiskey 
warehouse might take in and sell out whiskey? A I don’t 
think so. I don’t quite understand that. 

' RXQ183 I mean to say they didn’t do any more than 
acquire, if they did that, some large stocks and get rid of 
them right away. 

MR. JACOBI: That isn’t in accordance with the wit¬ 
ness’ testimony. I rather object to the insertion of a direct 
statement 

MR. KALISH: This is cross-examination. 

MR. JACOBI: I understand, but I think it is fair to put 
the questions to him in a fashion which is not in the form of 
a statement 

MR. KALISH: I object to counsel’s statement as ap¬ 
parently made for the purpose of guiding the witness. This 
being cross-examination, I think it is proper to put the 
question in any form whatever. 

MR. JACOBI: Except a statement in the mouth of the 
witness contrary to that which he has testified to on both 
direct and redirect. Proceed! 
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MR. KALISH: If the statement is contrary to the testi¬ 
mony, the witness ought to be able to recognize that without 
counsel’s help and cautious guidance. 

After Mr. Jacobi’s discussion before the witness, I think 
the question as propounded would be without sigiiificance 
and, therefore, is withdrawn. 

MR. JACOBI: The objection is made generally, not 
specifically, and any question that counsel has to pjit to the 
witness is perfectly proper provided it is directed properly 
to the direct or redirect examination. 

• • • • 

RXQ196 Would you say that Mr. Timken’s office repre¬ 
sented a place of business for U. S. Distillers much beyond 
Mr. Timken’s interest in that corporation and the fact that 
he looked after some of its affairs? A Naturally it did. 
There was a lot of correspondence done and, as I said be¬ 
fore, there was quite a lot of activity around that time. I 
know what you are referring to when you say this. That 
was Mr. Timken’s only active business outside of his invest¬ 
ment in the Timken Company. He did spend a lotj of time 
on U. S. Distillers from his office. If you look through his 
files and his books there, you can see, of course, at [the time 
the U. S. Distillers operated, although not as a distillery, it 
did a considerable amount of negotiations and transactions. 

RXQ197 Largely a promotional proposition at that 
time? A It tried to sell the whiskey. 

RXQ198 And U. S. Distillers never had any bottling 
plant? A No. 

RXQ199 Or any place where they could label things? 
A No. 

RXQ200 Had no warehouses? A No, not at the be¬ 
ginning. Later, after the W. W. Dant picture, then the 
U. S. Distillers operated out of W. W. Dant’s establishment 
and bottling plant. 

RXQ201 How much later was that? A Well, that was 
in, I think—about a year after this transaction. 

RXQ202 Say the end of’34? A In 1934. 











RXQ203 

RXQ204 
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Or’35? A No, in’34. 

The latter part of ’34? A Yes. 

• • • • 

RXQ209 U. S. Distillers as such never had a distillery? 
A No. 

RXQ210 Or a warehouse? A No. 

RXQ211 When you speak of having seen lots of cases 
of whiskey come out of the warehouse, was that the whiskey 
that you say was sold some time the early part of 1934 to 
the Michigan Liquor Control Board? Is that right? A 
That is part of the whiskey. 

• • • • 

Redirect Examination by Mr. Jacobi: 

RDQ213 Just to straighten out a few points, please, you 
said your brother became interested in the whiskey busi¬ 
ness just before repeal. How long before the repeal of 
prohibition did your brother become interested? A Oh, it 
was the early part of 1933. 

RDQ214 And the transaction with Wright & Taylor 
took place later in the year 1933. That is correct, isn’t it? 

A Yes. 

RDQ215 Did you have any whiskey men interested in 
the U. S. Distilleries? A Financially? 

RDQ216 No, I mean in any way connected with it. A 
Not at its inception, no. 

RDQ217 Did Mr. Bullitt ever become interested in it or 
connected with it? A Well, we have retained him for the 
future. We thought of building a distillery later on and we 
kept him in mind and paid him a lot of expenses to do cer¬ 
tain things for us. 

RDQ218 WLen you acquired the stock of whiskey from 
Wright & Taylor, did Mr. Bullitt become connected with 
the U. S. Distillers, Inc., at that time? A Not with the 
U. S. Distillers. 
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RDQ219 Did you utilize his services in any kay? A 
fes, naturally. 

RDQ220 When you said that you didn’t have any ware¬ 
house, you didn’t have any distillery, tell me where did you 
keep this whiskey that you bought from Wright Taylor? 
Where was that located? A That was in a bonded ware¬ 
house. 

RDQ221 So that the whiskey was in a warehouse? A 
That is right. 

RDQ222 And the bonded warehouse didn’t belong to the 
U. S. Distillers? A No. 

RDQ223 You didn’t have a distillery at that time, of 
course. A No. 

RDQ224 Did you plan at that stage ever to disrtill whis¬ 
key? A We did. 

RDQ225 In other words, it was your intention then to 
distill whiskey sometime in the future? 

MR. KALISH: Objected to as leading. 

A We did. 

RDQ226 This whiskey that was sold to the Michigan 
Control Board that you have referred to on cross-examina¬ 
tion was or was not whiskey that was purchased from 
Wright & Taylor? A It was the whiskey purchased. 

RDQ227 As I understand it, there were other sales 
made of that whiskey purchased from Wright & Taylor? A 
That is right. 

RDQ228 To other customers. A That is right. 

• * • • 

JAMES BURNS, Danbury Road, Wilton, Connecticut, (No. 

7), a witness called on behalf of the Respondent, hav¬ 

ing been duly sworn, testified as follows: 

Direct Examination by Mr. Jacobi: 

• • • • 

Q2 What relation are you to Henry Burns who testified 
here previously? A Henry Burns is my brothek 
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Q3 Were you ever connected with any concern in the 
liquor business or liquor industry? A Yes. 

Q4 When was that? A That was in June or July of 
1933, when I went to Louisville and purchased all of the 
whiskey assets of Wright & Taylor Company, and then im¬ 
mediately after the purchase formed two companies, one the 
U. S. Distillers, of which I was president, and the other the 
Wright & Taylor Distillery Company. 

Q5 Now, as I understand it, you said that you bought 
the assets of Wright & Taylor. A I bought the whiskey 
assets. You see it is an estate and had a lot of real estate 
and other businesses. 

Q6 I show you a document which is identified in this 
proceeding as Respondent’s Exhibit No. 3 and ask you 
whether you can identify the same. 

MR. KALISH: May I see that for a moment first? 

MR. JACOBI: You have a photostatic copy. Let the 
man talk, and you talk about it later. 

A Yes. That is the original contract that I entered into 
with the Wright & Taylor Company, and this is my signa¬ 
ture. 

Q7 Now you signed this as president of the purchaser, 
according to the signature that you have identified. May I 
ask who was the purchaser in that instance? A The pur¬ 
chaser in that instance was U. S. Distillers. 

Q8 Now, the U. S. Distillers, as I understand it, was a 
corporation? A Yes. 

Q9 Of what state? A I think it is the State of Dela¬ 
ware. You know it has been a long time since then, when I 
say I think, I just want to qualify my statement. 

Q10 Did you form that corporation? A Yes, sir. 

Qll Who were other officers of that corporation, if you 
recall, at the time this contract was entered into that you 
have just referred to, that is, Respondent’s Exhibit 3? Do 
you recall the officers of the company other than yourself? 
A I think Mr. Steiner was made an officer. You see my 
partner in this was W. R. Timken and he didn’t want to 
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appear as being in the whiskey business, because he has 
other entirely different business. He was my financial 
backer, so he requested that we make Mr. Steiner, who was 
his employee, bookkeeper, secretary and everything, and he 
was right in his own office, that we have him maJde a co¬ 
officer with me. 

Q12 You don’t recall at this time any other officers? A 
No, I really don’t. 

Q13 Now when you entered into this contract, or prior 
to the entry into the contract that you have just identified 
as Respondent’s Exhibit 3, did you have occasion to ascer¬ 
tain whether Wright & Taylor, the corporation mown as 
the seller in this agreement, had any whiskey? A Yes. 

Q14 Did you inspect the whiskey? A I inspected since 
I purchased. You see, I paid them $10,000 down and the 
balance, $90,000.1 was given so many days, I think it was 
ten days or fifteen days, I don’t remember, the contract 
will show, which would give me a chance to go ip and ex¬ 
amine that whiskey and regauge it. However, even at the 
time of the purchase, they showed me receipts, warehouse 
receipts, which were government concentrated warehouse 
receipts which, of course, had to be genuine, were genuine. 
Wright & Taylor also was a company many, many years in 
business, owning several million dollars worth of property. 
So we paid them the $10,000. All I saw to start were the 
warehouse receipts which they had. Then the plan of pur¬ 
chase was that I paid them down $10,000, and was permit¬ 
ted so many days, as the contract will indicate, ten or fifteen 
days, to pay an additional $90,000, giving me a chance to 
examine the whiskey which was all in Stitzel’s concentrated 
warehouse in Louisville, Kentucky. I employed local ex¬ 
perts, a man named Jones and a couple of other inen, who 
were old-time whiskey men, to help me regauge this whis¬ 
key. 

Q15 Now, then, you did inspect, as I understand it, the 
whiskey in — A I had it inspected for me. 

Q16 Was that whiskey in bulk or was it in bo 
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Part of it' — there was, I think, 20,500 cases, if I am not 
mistaken, bottled. It was bottled in 1929, most of it. I 
remember seeing that whiskey in wooden cases with wire, 
you know completely wired, like they used to do, and sealed, 
as I guess it was the regulation then to have it that way. 
Then a part of that whiskey — I can ’t remember the exact 
number of barrels, I will be glad to refresh my memory out 
of the contract — was in barrel goods. 

Q17 Now the whiskey that you say you purchased under 
this agreement that was in bottles, did or did not have a 
trade-mark thereon? A Yes, Old Charter. 

Q1S Did the containers, that is, the cases have the name 
Old Charter thereon? A Yes, yes; on the government 
certificate attached to each one and also burned in, you 
know, stenciled — I don’t remember — either stenciled or 
burned in. I have a recollection it was the old-fashioned 
method of burning in. It was either burned in each case 
that I have seen out of that pile in the warehouse, marked 
Old Charter whiskey, or stenciled. 

Q19 That is, on the wooden case? A On the wooden 
case and on the little certificate or something, stamp of 
some kind, on it. 

Q20 Did you see any of the bottles in those cases? A 
No. 

Q21 You didn’t see the bottles? A You couldn’t be¬ 
cause you couldn’t open them; but I tell you what we did 
do. They were conducting at the time of purchase and dur¬ 
ing those ten days in the interim, they were selling whiskey 
to the medicinal trade that they had. I remember especially 
a drug store, I think it is the Jones Drug Store, in an office 
building there.. 

Q22 Where, in what town? A In Louisville. And he 
ordered, I think, five cases, or something like that, as his 
usual purchase, and I went over to the store when he opened 
those cases, frankly, to taste it and to see what the bottles 
looked 'like. He opened one case in front of me and I saw 
the case packed 48 pints, they were all in pints, and each 
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pint had a label with the name of Old Charter. Further¬ 
more over the stamp, over the government stamp tfiat goes 
over the bonded, also in red over the green stamp, it also 
said Old Charter. It was Old Charter. I have subsequently 
handled thousands of those pints and it always has this 
Old Charter. 

Q23 How did it happen that you went to Wright & Tay¬ 
lor to purchase these assets from them? A I realized the 
possibilities of the whiskey business if repeal whs forth¬ 
coming and it looked like a pretty assured thing. So I had 
a friend of many years’ standing whose name was Fred 
Levy, who owns the Levy Brothers Department Store there. 

Q24 Where? A In Louisville. And Fred Levy was 
also in the real estate business and rented an office build¬ 
ing, another office building, I can’t think of the nape, from 
the Wright & Taylor estate, and he had many transactions 
with them. I approached Levy to find out whethef he knew 
of a distillery for sale and whiskey, and he took nie over to 
see Mr. Taylor of Wright & Taylor. He paid hip a com¬ 
mission subsequently for introducing me to them, and that 
is how I knew Wright & Taylor, subsequently made the 
purchase. 

Q25 Did you have occasion to look over the properties 
of any other concern at the same time or previously 
thereto? A Yes. I looked over the property of the Glen- 
more Distilling Company. I examined a distillery in Bards- 
town, near Bardstown, the Tom Moore Distillery pompany. 
And I even examined a distillery that Schenley purchased 
in Lexington, the Old Pepper plant, which they purchased 
a couple of weeks later. That is in Lexington, Kentucky. 

Q26 Was there any reason that you could assign now 
for your having selected the Wright & Taylor business or 
the assets to purchase? A Well, now, first of all, they 
had locally, after investigating I found they had an excel¬ 
lent reputation as a concern making good whisked for many 
years. No. 2 — 

MR. KALISH: Objected to as not competenf evidence, 
as hearsay. 
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MR. JACOBI: The witness is answering the question 
and may proceed. 

A And the name Old Charter, upon my investigation, 
was a very valuable name as a whiskey having been distilled 
and bottled and sold uninterruptedly for many, many years 
since the 18-something, I don’t know exactly, many many 
years. I felt that in the event of repeal, a person who 
would have a quality whiskey, a quality trade-mark, and a 
competent organization to distill in the future, which was 
also valuable to me in this purchase — and this Mr. Bullitt 
who later joined me, who was part of Wright & Taylor 
originally,, was a distiller originally — I felt that the acqui¬ 
sition of Wright & Taylor was a sensible acquisition. 

MR. KALISH: I move to strike that whole answer as 
not competent and as hearsay. 

A I don’t know about hearsay. I have conducted my 
investigation there and contracted to buy $865,000 worth of 
property with a partner who has been very conservative 
and to whom I had to answer later on and show my reasons 
why I considered Wright & Taylor an outstanding purchase 
for the purpose of continuing in the whiskey business. 

MR. KALISH: I move to strike the witness’ last re¬ 
mark as not being responsive to any question propounded 
bv either counsel. 

• • • • 

Q29 Now in accordance with this contract, did you, 
your corporation, U. S. Distillers Corporation, take posses¬ 
sion of the whiskev? A Of the warehouse receipts, and 
with this qualification: I have signed a contract, I paid 
$10,000 down, we made subsequent payments. The ware¬ 
house receipts were deposited in the Citizens Union Na¬ 
tional Bank, and I continued my subsequent payments 
there. I took immediate possession of the trade-marks. 
That is No. 1. That is, we obtained them from the Wright 
& Taylor Distilling Company. I took immediate possession 
of that, the reason for that being realizing the value of the 
trade-mark, I started looking around for other old whiskeys 
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to purchase, which I subsequently did and bottled it under 
the same name, Old Charter, because I realize thht 20,000 
cases would not be enough either to supply a national 
demand of a trade-mark and I also realize how little old 
whiskey was available to continue the trade-mark as old 
bonded whiskey. 

Q30 Now in order to clarify the record, I \jrish you 
would explain what is meant by warehouse receipts, so 
that the officials when they examine this record will under¬ 
stand what you mean by that. A A warehouse receipt 
is a receipt given by a concentration U. S. Government 
bonded warehouse,— 

ME. KALISH: Pardon me just a moment! I$ it your 
plan to introduce those warehouse receipts here? 

ME. JACOBI: Let him finish the answer. He is ex¬ 
plaining what a warehouse receipt is. 

A —showing serial numbers. Each case had a serial 
number. The receipt showed the ownership of that whis¬ 
key, a negotiable instrument which could be assigned to 
anyone, but it could not be withdrawn by anyone who 
was not licensed. You know what I mean by with4rawn. 

Q31 Is that the custom today as far as you know, or 
was that only a custom at that time? A As far as I 
know, it is a custom ever since the whiskey business, and 
it is today. 

• • • • 

* 

Q33 So in accordance with this agreement you took 
possession of the warehouse receipts for the whiskey that 
was referred to in this agreement. Is that correct? A 
That is right, subject to our future payments that were 
deposited with the Citizens, subject to our payments. 

Q34 Now after you completed your payments, you 
owned the warehouse receipts which in turn called for the 
whiskey in the warehouse ? A That is correct. 

Q35 Is that correct? A That is right. 

Q36 That whiskey, as I understand it from your pre¬ 
vious testimony, was in the Stitzel plant in Louisville. 
A Yes, that is right, Stitzel warehouse. 
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MU. KALISH: I move to strike the witness’ testimony- 
on these warehouse receipts unless those warehouse re¬ 
ceipts are first produced. 

• • • • 

Q39 In other words, the whiskey that is called for? 
A It is a certificate of ownership. 

• • • • 

Q44 Tell us the story after the execution of this docu¬ 
ment, Exhibit 3, with respect to the operation of the 
V. S. Distillers and any other concerns with which you 
may have had connection with relation specifically to the 
whiskey which bore the trade-mark Old Charter. A All 
right. I purchased the whiskey under this contract. We 
paid down $10,000 and had to pay another $90,000 in ten 
or fifteen days, as the contract indicates. I moved my 
residence to Louisville and I made up my mind that 
whiskey is going to be my business. In making the agree¬ 
ment with Wright & Taylor, they cautioned me if I were 
to continue this business to supply the trade that they 
had—their trade consisted of certain doctors who were 
permitted to buy under the Prohibition Act for medicinal 
purposes and certain drug stores, and while I wasn’t par¬ 
ticularly anxious to supply them the whiskey because the 
prices, you know, were not particularly high, nevertheless, 
I felt that I was building a potential business by con¬ 
tinuing the trade who were uninterruptedly during pro¬ 
hibition supplied with this whiskey at that time. 

• • • • 

Q46 I mean you don’t know of your own personal 
knowledge? A Yes. I’ll answer that. 

MR. J ACOBI: Just a minute I 

A I’ll answer that. In purchasing this whiskey and 
in simultaneously making a deal with Mr. Bullitt, who 
was part of Wright & Taylor at the time, they had 
thrown open to me all the records for years back of this 
Wright & Taylor, which were kept right in the Francis 
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Building, where I had an adjoining office on the same floor, 
in the same building, and they specifically pointe4 out to 
me as, shall I say, their method of selling me the ^alue of 
Old Charter, the wonderful trade that they had Enjoyed 
even during those years with drug stores, that while they 
charged a much higher price than, for instance, Glenmore 
charged, I will never forget that, they still preferred Old 
Charter Whiskey because it was a very fine whiskey and 
further that to preserve the name, they went to a great 
expense in 1929 and bottled a lot of whiskey because they 
felt that whiskey should not be in wood for mote than 
thirteen years. So the 1917 distillation or *16, sc|me ’16, 
some ’17, they bottled in 1929. I had the occasion many 
times to refer to the old sales and old records^ As a 
matter of fact, I didn’t want to sell it to any new cus¬ 
tomers at those prices at the time, so we always checked 
the old accounts, you see, which were uninterruptedly for 
years ordering that whiskey. So it wasn’t hearsay. I 
saw those records and bills and receipts and other things 
that are—well, bills and receipts and orders for that whis¬ 
key. 

Q47 Mr. Burns, nevertheless, what you are testifying 
to now is either what these gentlemen told you at [the time 
or what they showed you in records. Right? A That is 
right. 

Q48 But these records are not records which you had 
made. They weren’t your records. A Naturally they 
weren’t. 

Q49 You simply took their word for it that these were 
the records? A No. Well, in a sense, yes; j)ut they 
were records that were subject to government inspections. 

Q50 They weren’t your records. A No, they weren’t 
my records, they couldn’t have been. I never knew about 
them before. 

Q51 They were records handed to you. A Records of 
a company well rated and highly regarded and never had 
a complaint against them by the government of pot keep¬ 
ing proper records. 
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Q52 How do yon know these things ? A Because that 
was what my investigation has shown, and I am trying 
to tell you that. 

Q53 Not of your own personal experience? A It 
couldn’t have been. 

MB. KALISH: I repeat my motion—first of all, I 
object to this witness’ testimony. 

MB. JACOBI: I object to Mr. Kalish interrupting the 
testimony of this witness. If he has any objections to 
make, let him make them at the end of the answer to the 
question. We were in the middle of the answer to a ques¬ 
tion, and I instruct him at this time now, if he has any 
further objections, to make them at the end of the answer 
to the question. Is that all right? 

MB. KALISH: It will be all right. 

MB. JACOBI: Will you please read to the witness 
that portion of his answer that he was giving prior to 
the interruption. 

(The portion of the answer given was read.) 

A So I rented an office right next to Wright & Taylor 
in the Francis Building and I pursued my efforts to build 
connections with future distributors throughout the coun¬ 
try. Shortly thereafter, I purchased a lot of whiskey 
from the Bernheim Distilling Company. I think it was 
United American, or something like that, whiskey that was 
seventeen years old. I asked the Bernheim Distilling Com¬ 
pany to bottle it for me under the Old Charter label. I 
supplied them with a sample label and we had labels printed 
to conform exactly with the old established Old Charter 
trade-mark label. 

• • • • 

Q53 Go ahead. A That whiskey gave me an addi¬ 
tional, I believe, 1000 cases of whiskey. Then I found out 
that Stitzel Distilling Company had a few barrels of Old 
Charter whiskey also, that they owned for their own ac¬ 
count. I think it made all together about 45 cases when 
bottled in pints. I had them bottle that whiskey also, you 
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see, in pints. Now one of the reasons that I was particu¬ 
larly anxious to have that done is this: Under my con¬ 
tract, I had to pay down, I think it was $200,000 before I 
could withdraw any whiskey. 

ME. KALISH: I would like the report to show the 
witness now refers to the contract. 

A Yes, that is right. In other words, I had to pay 
$200,000 before I could start having delivery—before I 
could withdraw the warehouse receipts from the bank. So 
in order to keep the business alive and the trade Satisfied, 
I have had an additional 1045 cases free of Old Charter 
whiskey, free to withdraw in the interim so that I could 
continue my business, without having to pay $200,000 be¬ 
fore I could withdraw the first case. That is the whiskey 
that I drew on in the beginning of the operation, in the 
interim between my purchasing of the whiskey and repeal. 

Q56 Now, was that 1045 cases some of the whiskey 
you purchased from Wright & Taylor or was that Ifhe other 
whiskey? A Oh, no; that was whiskey I purchased from 
United American and from Stitzel. That whiskey was 
also trade-marked Old Charter. 

• • • • 

Q61 Now, just at that point may I interrupt you? 
Were any of these 1045 cases of whiskey distribute to the 
trade before repeal, bearing the trade-mark Old Charter? 
A Yes, to the drug trade. I couldn’t distribute it any¬ 
where else. 

• • • • 

Q64 Now those sales to these various places that you 
refer to were to customers that you had obtained person¬ 
ally, or were they customers of Wright & Taylor? A 
Some of them I obtained and some of them, most of them 
were the old customers. 

• • • • 

Q67 That was during the period of repeal, of course, 
wasn’t it? A That was before repeal. 
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Q6S I mean before repeal. So that the records of the 
plants should show that. A Oh, absolutely. 

Q69 Well, go ahead now. A Then, as one of the ex¬ 
amples of having made a deal and subsequently delivered 
after repeal to a rectifier, I made a deal in Louisville prior 
to repeal. 

MR. KALISH: Is that all part of the original ques¬ 
tion? 

MR. JACOBI: Yes, his connections. 

A You want to know what I did ? 

Q70 Yes, because I want the history. 

MR KALISH: I am still withholding an objection I 
want to make when he is all through. 

A One important big deal I made prior to repeal on 
the Old Charter whiskey was with a man named Julius 
Loeser, of Chicago, to whom I have sold an awful lot of 
Old Charter whiskey. He became my distributor in Chi¬ 
cago and subsequently when repeal became an actuality, 
he got his permits. He got his wholesale and rectifying 
permit and started withdrawing that whiskey. For in¬ 
stance, that negotiation was conducted for at least two 
months in Louisville. I also interviewed a number of 
other prospective distributors who all wanted to get the 
distributing rights on Old Charter whiskey in their re¬ 
spective territories. 

Q71 Are you speaking of goods in bottles or in bulk? 
A No, in bottles. 

Q72 That is case goods? A Case goods. You see 
they couldn’t, none of these fellows could bottle in bond 
and Old Charter was a bonded whiskey, and I wasn’t 
going to sell any of the barreled goods that we had for 
blending purposes because I wanted—on the contrary I 
was trying to buy some more—to retain the Old Charter 
name after repeal, you see, as a trade-mark. 

Q73 Go ahead. A A number of hotel proprietors, like 
for instance, Karl Eitel, that is the Bismarck Hotel in Chi¬ 
cago, and a number of others in other lines of activity— 
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we figured everybody was realizing that repeal was about 
to come and there wasn’t much old bonded whiskey in the 
country. We sent out a circularization mail campaign 
which Mr. Bullitt and myself had gotten up together, offer¬ 
ing the warehouse receipts to be withdrawn after repeal. 
We sent out thousands of letters and received ai number 
of orders, you see, where people paid a deposit pd they 
were entitled to the warehouse receipt and the whiskey to 
be withdrawn later on after repeal. I am merely! describ¬ 
ing my line of activities in running a business. 

Now, then, at that time the Wright & Taylor which I 
purchased had no distillery of its own because during pro¬ 
hibition very little whiskey was permitted to be distilled, 
and so a number of distillers made a deal with tie Stitzel 
Distilling Company and Wright & Taylor was one of them, 
and whatever little allotment they had, you see, was dis¬ 
tilled in that distillery for Wright & Taylor. So I realized 
that we had to line ourselves up financially to bujild a dis¬ 
tillery of our own to perpetuate and continue the name of 
Wright & Taylor and the Old Charter trade-mark. Our 
resources, financial resources were not sufficient to be able 
to do that. So sometimes I think in September or October, 
again before repeal, we made a deal with E. B. Smith & 
Company and a syndicate, by which we entered into a 
series of contracts where they were to fumisji us the 
money to build a distillery and simultaneously with that 
contract, because it was going to be a public offering of 
securities through E. B. Smith & Company, they purchased 
our bulk whiskey that we had and they also purchased the 
trade-mark that we had. The reason they didn’t purchase 
the bottled goods is because it would have necessitated rais¬ 
ing an additional $600,000 which was really liquidating a lot 
of whiskey. There wasn’t any point in it. So I made a 
deal with the syndicate headed by E. B. Smitl^ & Com¬ 
pany by which a new company was to be formed; and was 
subsequently formed, Wright & Taylor Distilling Com¬ 
pany. That company—in substance the deal was—became 
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the owner of our Old Charter barreled goods, whiskey, be¬ 
came the owner of all the trade-marks that I had origi¬ 
nally purchased from Wright & Taylor, 'which included Old 
Charter, and they had an exclusive commission agreement. 
I think it was $10 a case they were to get, so that they 
may participate in the sale of the case goods whiskey 
that I had of Old Charter. If I remember correctly, they 
paid down some $300,000, and they applied for a registra¬ 
tion with the government, with the Securities and Exchange 
Commission for registration, to list the stock, and Bullitt 
was made president of that distillery, of that proposed 
distillery. The bankers in their contract had an “out” 
clause; in other words, if—I suppose it is a usual thing— 
conditions in Wall Street or in the market didn’t permit, 
they had a chance to get out of the deal. So eventually 
they elected not to make this public offering, which left 
the Wright & Taylor Distilling Company at that time with 
its bulk whiskey, with the trade-marks that they purchased 
with their contract and exclusive distribution of the case 
goods. That is about all the assets, you see, they had and 
they proceeded in liquidating these assets. 

Q74 Did you become a party to that new company 
known as Wright & Taylor Distilling Corporation? A 
Yes. 

Q75 You were a part of that organization? A Natu¬ 
rally. Mr. Timken and I owned, I believe it was one-third 
of its stock. 

Q76 Of the new company formed by E. B. Smith? A 
That is right. 

Q77 And who is E. B. Smith? A E. B. Smith & Com¬ 
pany were members of the New York Stock Exchange. 

• • • • 

Q79 Was there any reason for forming this new corpo¬ 
ration known as the Wright & Taylor Distilling Corpora¬ 
tion? A Yes. There was a good reason. No. 1, the con¬ 
tention of the attorneys of the E. B. Smith & Company 
and the financial syndicate was— 
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MR. KALISH: Pardon me, am I to hold my 
to all of these, or what is to happen here? Thi 
apparently is going on to talk of other peopled conversa¬ 
tions and other people’s state of mind and what other 
people thought. How long is this going to go on before I 
object? 

MR. JACOBI: Suppose you make your objection right 
after he finishes this question, because it might £o on to 
some other matters. 

MR. KALISH: All right, go ahead. 

A The attorneys for the new financial syndicate wanted 
a brand new corporation because they wanted toj be sure 
there were no liabilities of any kind incurred in thO interim 
of these few months, you know, of the Wright Taylor 
Distillery Company. No. 2, they also pointed out that it 
would make a much simpler registration application with 
the S. E. C. if it was a new company. So that is tbe reason 
why we did not continue with Wright & Taylor Ij)istillery 
Company, but they changed it to Wright & Taylor Dis¬ 
tilling Company. 

MR. JACOBI: Now if you want to make your objec¬ 
tion. 

MR. KALISH: I object to this witness’ entire testi¬ 
mony up to this point and move to strike it because ap¬ 
parently it is based entirely on hearsay and is not com¬ 
petent or admissible, and also because it is not the best 
evidence. 

Q80 You have mentioned from the outset that you were 
connected with the U. S. Distillers, Inc. A Y^s, I was 
president. 

Q81 And you mentioned something about Wright & 
Taylor Distillery Company. A Yes. 

Q82 But you have not explained what the Wright & 
Taylor Distillery Company was or is, and I should like to 
have you explain that and your connection with it. A 
Wright & Taylor Distillery Company was formed simul¬ 
taneously with the U. S. Distillers. Wright $ Taylor 
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Distillery, the reason for it was that that was to be the 
company that was to continue in the business of distilling 
and selling and bottling Old Charter, principally whiskey, 
because the Old Charter trade-mark was since its begin¬ 
ning identified, you see, with the Wright & Taylor name. 
Mr. Timken and myself owned that company just as we 
owned the U. S. Distillers. When I say Mr. Timken and 
myself, Mr. Timken and myself and others. We have 
brothers you know, and so on. 

QS3 What relation did the Wright & Taylor Distillery, 
Inc^ bear to U. S. Distillers, Inc.? A No relation at all 
other than they were two companies owned by the same 
people. 

Q84 The whiskey that was acquired from Wright & 
Taylor, however, was owned by TJ. S. Distillers, Inc.? A 
That is right, for the purpose of liquidating. U. S. Dis¬ 
tillers was to sell that whiskey. 

Q85 Now did Wright & Taylor Distillery Company own 
anv whiskev ? A No. 

QS6 They were just a selling organization? A Wright 
& Taylor Distillery Company was a holding company. Let 
me put it to you this wav, to continue after repeal in the 
distilling business, we were going to operate under the 
name of Wright & Taylor Distillery Company. Now in the 
interim between then and repeal, they could not; it was too 
conflicting a name, you see. The original permits were in 
the name of Wright & Taylor, the original distillery per¬ 
mits, and those permits were not assignable at the time 
until repeal. So we immediately kept this Wright & 
Taylor Distillery Company. I purchased the good-will of 
the Wright & Taylor name as pertaining to whiskey, be¬ 
cause they owned other real estate properties which I 
didn’t purchase. That was kept inviolate in the interim 
until repeal would permit us to apply for a new license 
to operate. That was the reason for the two distinctions. 

Q87 When the Wright & Taylor Distilling Company or 
Distilling Corporation, as I understand, was created by 
E. B. Smith & Company— A And ourselves. 




Q88 What became of Wright & Taylor Distillery Com¬ 
pany? A I don’t remember. I believe it was dissolved. 
I really don’t remember. 

Q89 What became of the U. S. Distillers, IncJ, at that 
time? A U. S. Distillers still continues as a company, 
because, you see, they owned this case goods, the ware¬ 
house receipts. 

Q90 I think you said you had an office down in the 
Francis Building at Louisville, Kentucky? A Yes. 

Q91 That office was— A Right next to Wright & 
Taylor. 

Q92 Did you have any employees in that office? A 
Yes. We had one girl, then I had salesmen. I had a 
couple of salesmen. One was my brother, Adolf Bums, 
and the other was Chester Hamilton. 

Q93 Was Mr. Bullitt, Thomas Bullitt, in any way con¬ 
nected with you in your operations at that time? A Yes. 
He was not on any payroll at the time because he was wait¬ 
ing for the new—but we had an understanding and a verbal 
agreement that he was after repeal to devote all of his 
time to the new Wright & Taylor Distilling (pompany. 
And in the interim—that is the reason I took the office 
next door—he was continually consulting with me because 
he had years of experience in this business in discussing 
our future distributorship with future rectifiers and solicit¬ 
ing for the sale of the whiskey and in general consulting 
on all matters pertaining to the sale of Old Charter whiskey 
and the continuation of the Wright & Taylor name and the 
Old Charter after repeal. 

• • • • f 

Q96 Did you have any stock in the corporation? A 
You are talking about the Wright & Taylor Distilling 
Company? 

Q97 Distilling Corporation. A Yes. 

Q98 Were you an officer of that corporation? A I 
don’t remember. I was definitely a director. 
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Q99 Did they do any business in making any sales of 
whiskey? A Of course. You see they had a distributing 
contract for this Old Charter whiskey. 

Q100 With whom did they have that contract? A 
With the U. S. Distillers and one of the active members 
of that company. I think he was also director, maybe 
even vice president. That was “Speed” Elliott, and he 
was very much instrumental in the meantime in popular¬ 
izing the name, Old Charter, among his friends and clubs, 
et cetera, and subsequently sales were made. 

Q101 Those sales were made by Wright & Taylor Dis¬ 
tilling Corporation, as I understand? A That is right. 
Thev had the exclusive contract. 

Q102 With U. S. Distillers? A With U. S. Distillers. 

Q103 That was for case goods? A For case goods, 
all the U. S. Distillers had. That is all they had left. 

Q104 As I understand, sales were made of those case 
goods by Wright & Taylor Distilling Corporation? A 
Yes. 

Q105 Were those sales made prior to repeal or subse¬ 
quent to repeal? A Well, prior to repeal, with deliveries 
after repeal You see prior to repeal— 

Q106 Those were sales of bonded whiskey? A Bonded 
whiskey; Old Charter was never anything else as far as 
I knew. Until such time as I severed my connection, it 
was only bonded whiskey. 

• • • • 

Q108 What happened, as far as you know, after this? 
A You mean in the liquidation of Wright & Taylor Dis¬ 
tilling Company? 

Q109 Yes. The same “Speed” Elliott arranged a deal 
with the Bernheim Distilling Company by which they sold 
to it the barreled goods of the Old Charter whiskey, as 
well as the trade name, Old Charter, and other trade names 
that we owned. 

MR. KALISH: I move to strike that as being hearsay. 

THE WITNESS: It is not hearsay. 
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MR. KALISH: Yon don’t have to argue with me. 

THE WITNESS: I beg your pardon. 

QUO You have knowledge of that transaction? A 
Knowledge and I had to give my consent to it 

Qlll Did you have anything to do with the contract 
that was entered into? A No, no; I saw the Contract, 
however, before it was finished and read it and approved it. 

Q112 Then after that transaction what happened to 
Wright & Taylor Distilling Corporation, if you know? A 
I don’t remember. I presume it was dissolved, but I 
don’t remember. 

Q113 Now you said that they made a deal whereby 
they sold the barreled goods. A That is right. 

Q114 To Bernheim Distilling Company? A Yes. 

Q115 Those barreled goods were owned by whom? A 
By Wright & Taylor Distilling Company. You see the 
Wright & Taylor Distilling Company when it was formed 
bought the barreled goods, bought the trade-marks includ¬ 
ing Old Charter. j 

Q116 From whom? A From U. S. Distillers and from 
the Wright & Taylor Distillery Company that we owned 
and they got the exclusive right to sell our case goods at 
so much a case. 

Q117 I want to make that clear for the recojrd. Now 
these barreled goods that were owned by the U. S. Dis¬ 
tillers, Inc., which you acquired, as you stated, under— 
A Under this same contract. 

Q118 This contract as per Exhibit 3, from Wright & 
Taylor, did you ever see the barreled goods at all? A No. 

Q119 You didn’t see it? A No. 

Q120 You wouldn’t know, then, whether or tot those 
barrels contained or bore the trade-mark Old!Charter? 
A No, I would not. But our contract (witness referring 
to contract, Respondent’s Exhibit No. 3)—but J saw the 
warehouse receipts for it, which naturally I examined when 
they were turned over to the bank, and the warehouse 
receipts referred to it as Old Charter whiskey. 
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Q121 Do you know whether or not the Old Charter 
whiskey in pints was delivered to Julius Loeser following 
a sale to that party? A Right after repeal, yes. You 
see he didn’t get his permit, he wasn’t licensed to do busi¬ 
ness until after repeal. The minute he got his rectifier’s 
permit, deliveries continually were made to him, many, 
many, many cases, and I w’orked right with his sales 
organization then in Chicago and helped sell it. 

Q122 You did work with Loeser in Chicago? A Yes, 
sir. 

Q123 In what capacity? A In doing missionary 
work, not working for him at a salary. I was inter¬ 
ested in selling Old Charter whiskey, not only in him pur¬ 
chasing, but actually in distributing. So I addressed his 
sales organization. I went out with the sales organization 
and called on customers and helped him to sell the whiskey 
that he had been purchasing from us, because he was a 
distributor, an important distributor for us. 

Q124 This, of course, was after repeal? A That was 
after repeal, yes. 

Q125 Do you know whether any of this case goods 
bearing the trade-mark Old Charter, after it was acquired 
by U. S. Distillers, Inc., was distributed prior to repeal? 
A Yes, sir. 

Q126 Was any of the case goods bearing the trade¬ 
mark Old Charter sold and distributed by U. S. Distillers, 
Inc., prior to repeal? A No, not that particular lot. Old 
Charter whiskey was sold, you know that. I had, you see, 
1045 cases; but not that lot, because I had to pay $200,000 
before I could withdraw any whiskey. But Old Charter 
bonded whiskey ^as sold and delivered to customers who 
were entitled to buy it before repeal, prior to repeal. 

Q127 Now did you in fact complete the agreement, which 
is identified as Exhibit 3, in the payment of the money? 
A All but the last few payments, where I sold the re¬ 
mainder of the whiskey, whatever was left out of it, I 
don’t remember, back to Wright & Taylor. 
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Q128 Now, then, do I understand that the whiskey that 
was referred to in that agreement, Exhibit 3, was actually 
acquired by you in the form of certificates and actually 
distributed? A Oh, yes; yes. I sold 3000 cases to the 
State of Michigan alone of this whiskey. 

Q129 When was that deal consummated? A Right 
after repeal, but I had prior to that made two trips to. 
Michigan and it was a well known fact that in Michigan 
it was going to be a state monopoly of liquor, you know. 
I had discussed our Old Charter with a number of poli¬ 
ticians in Lansing, with the Lieutenant-Governor of the 
state at the time, and had their assurance that we would 
get our share of the business on Old Charter because 
they knew it as a good whiskey and a good trade-mark, 
and they wanted that to be sold in Michigan. Long before 
they had hardly any stores at all, I mean state stores, I 
went to Lansing and I sold $165,000 worth of wliiskey, of 
Old Charter, 3000 cases. 

MR. KALISH: I move to strike that part ol: the wit¬ 
ness’ answer which says as to what these people in Lansing, 
Michigan, knew about Old Charter. 

Q130 Now the sale of the 3000 cases to the Liquor Com¬ 
mission of Michigan was effected after repeal? A Yes. 

Q131 As I understand it, you made arrangements for 
it before repeal? A Well, I couldn’t have made arrange¬ 
ments for it. I made several trips and did the niissionary 
work to keep the Old Charter name before thend and laid 
the foundation so that when they did have a State Com¬ 
mission and could purchase the whiskey, we would get our 
just share of the business. 

Q132 Those 3000 cases that were sold to the Liquor 
Commission of the State of Michigan were some of the 
case goods that the U. S. Distillers acquired from Wright 
& Taylor. Is that correct? A Oh, yes; that is correct. 

Q133 They were shipped from the Stitzel plant also, 
were they? A That is right. 
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Q134 And the Stitzel plant’s records would show that? 
A Absolutely; oh, yes. 

Q135 Do you know approximately when that shipment 
took place or not, that is, the 3000? A I think it was 
January or February. 

Q136 Of what year? A Of 1934. It was made in 
two shipments, 1500 cases immediately and 1500 cases I 
think sixty days from the date of that contract. 

Q137 Did you discontinue your activities with respect 
to the sale of Old Charter whiskey after the Wright & 
Taylor Distilling Corporation was created? A No. 

Q13S What did you do? A I facilitated it in every 
way to further the sale of that whiskey, because we still 
owned it and we had a large interest in Wright & Taylor 
Distilling Company from a stock standpoint and we wanted 
to be sure the whiskey was sold. I devoted my entire 
time to it 

Q139 Up to what period of time ? A Up until the time 
that I sold the remaining case goods back to Wright & 
Taylor, the old company. 

Q140 And what activities you disclosed and mentioned 
with respect to the distribution of this Old Charter whiskey 
after Wright & Taylor Distilling Corporation was created 
were on behalf of the Wright & Taylor Distilling Corpora¬ 
tion? A No, on behalf of the U. S. Distillers and Wright 
& Taylor Distilling Company. 

Q141 Because U. S. Distillers, Inc., owned the goods 
and they owned the right to distribute? A That is right. 
They owned the right to distribute. Of course, after I sold 
the whiskey back to Wright & Taylor, the Old Charter, I 
still lived in Louisville and still was engaged in the whiskey 
business. We built another distillery. 

Q142 That has no connection. A That was the Dent & 
Head Distilling Company and the W. W. Dent Distilling 
Company. 

Q143 That has no relation to this transaction with re¬ 
spect to Old Charter? A Not at all, but I just continued 
in the whiskey business. 
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Q144 How long after your relations with fright & 
Taylor Distilling Corporation and the U. S. Distillers, Inc., 
ceased did you remain in the line or business? Aj About 
a year and a half. 

Q145 All told, how long were you in Louisville, Ken¬ 
tucky, would you say? A About two and one-half years. 

Q146 Did you have any office ? A Yes, 105 W^st Main 
Street. 

Q147 That was in Louisville? A In Louisville, in 
addition to the Francis office. 

* • * • 

Q149 Who had that? A That was myself and the 
W. W. Dant Distilling Company. 

Q150 But so far as the relations with Old Charter 
whiskey were concerned, your office in Louisville was in 
the Francis Building. Is that it? A Yes. 

Q151 Now did you have an office in New York? That 
is, did the U. S. Distillers and Wright & Taylor Distillery 
Company have an office in New York? A Well, we didn’t 
rent it direct, but it was my brother’s office Where we 
made our headquarters and were talking to customers 
there. 

Q152 Did you have any employees in that office? A 
Yes. 

Q153 Who were they? 

MR. KALISH: When you speak of your brother, you 
mean Henry Bums? A Henry Burns. 

Q154 Did that have anything to do with the Timken 
office? A No. Then U. S. Distillers’ records a|d books 
were kept in Mr. Timken’s office here. That w^s in the 
Fuller Building, 57th and Madison Avenue. We l^ad natu¬ 
rally a number of conferences there, too, with prospective 
purchasers. 

Q155 I show you a paper which has been majrked for 
identification as Respondent’s Exhibit 5 and ask you if 
you know anything about that? 
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MR. KA.LISH: I want the record to show the witness 
is reading the paper handed to him. 

A Yes. 

Q156 What is that and what do you know about it? A 
This is an agreement entered into by U. S. Distillers by 
the Wright & Taylor Distilling Company on September 
29, 1933, setting forth a proposal to sell to the syndicate 
200,000 shares of Wright & Taylor Distilling Corporation, 
a Maryland company, for $300,000 cash and other consid¬ 
eration. 

• • • • 

Q162 I show you a typewritten paper which I shall 
mark for purposes of identification as Respondent’s Exhibit 
16, and ask you to read the same and tell me if you know 
anything about it? (Witness read the document.) 

(The two-page typewritten document, a contract be¬ 
tween Bemheim Distilling Company and James Burns, 
was marked “Respondent’s Exhibit No'. 16 for Identifica¬ 
tion.”) 

A What is it you want to know about it? This is a 
copy of a contract that I entered into with the Bemheim 
Distilling Company for the purchase and bottling of 1000 
cases in pints of Old Charter whiskey. 

Q163 Was there such an agreement as that actually 
signed and executed? A Yes, and deposited with the Citi¬ 
zens Union National Bank. 

• • • * 

Q171 Now, according to this typewritten copy, Exhibit 
16, the contract was made with Bemheim Distilling Com¬ 
pany by you personally. What happened to those goods? 
Did you personally own them, or did you take care of 
them from the contract? A No, U. S. Distillery. I mean 
everything I have done was for the account of the U. S. 
Distillers, even though I signed for it myself. 

MR. KALISH: I move to strike the witness’ testimony 
about the agreement purported to be represented by Ex¬ 
hibit 16, as it is not the best evidence, apparently. The 
original document can be produced. 
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MR. JACOBI: The copy which has been referred to as 
Respondent’s Exhibit 16 is the best copy available at this 
time and happens to be in line with the direct testimony 
given by the witness prior to any reference to tMs par¬ 
ticular exhibit. When and if the original document is lo¬ 
cated, which we are endeavoring to obtain, the sa^ne will 
be duly presented and offered in evidence in due course. 

• • • • 

Q182 I show yon two pieces of paper which I shall have 
marked for purposes of identification as Respondent’s Ex¬ 
hibits 17 and 18, and ask you if you know anything about 
them, and, if so, what they are and what they represent? 
A Those represent the part of the circularization). that I 
inaugurated with Mr. Bullitt in Louisville prior to repeal 
for the purpose of selling Old Charter whiskey. These 
two represent the enclosure in a letter in which we told 
them about how wonderful our Old Charter whiskey was, 
and this was the order that they were to sign for it. 

(The two printed sheets, one on white paper and the 
other on yellow paper, were marked “Respondent’s Ex¬ 
hibits Nos. 17, and 18,” respectively, “for identification.”) 

• • • • 

I 

Q187 I show you another set of papers, of which there 
are three sheets, and for purposes of identification I will 
refer to them as Respondent’s Exhibit 19 for Identifica¬ 
tion, and ask you if you know anything about that^ and, if 
so, what it represents? A Yes. This is also & letter 
which Mr. Bullitt and myself prepared for the purpose of 
securing distributors of Old Charter whiskey and our other 
blends that we might bring out after repeal. 

(The three-page multigraphed document bearing a signa¬ 
ture, “Thos. B. Bullitt, President,” was marked “Respond¬ 
ent’s Exhibit No. 19 for Identification. ”) 

Q188 Bo I understand that you had anything to do 
with the preparation of that communication? A Yes, I 
did. That happens to be my line of business, promotional 
letter-writing, and so on. 
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• • • • 

Q190 Do you know when those circulars were sent out? 
A Sometime prior to repeal, in 1933. We had been send¬ 
ing them out continuously a few hundred at a time, and 
so periodically they were sent out in the interim between 
July and repeal. We received a number of orders from 
them. 

• • • • 

Q193 But the circulars did bear what purported to be 
a signature of Thos. B. Bullitt? A Oh, yes, absolutely. 
Thomas Bullitt authorized the preparation of such a letter 
and authorized someone in the multigrapher’s office to sign 
the name to such a letter. It is purely a circular letter. 

Q194 Now, I will show you a photostat of what pur¬ 
ports to be another circular, which I shall have marked 
for identification as Respondent’s Exhibit 20, and ask you 
if you know anything about any communication similar to 
that, or identical therewith? A Yes; this is also one of 
the circular letters we prepared in the campaign of selling 
Old Charter whiskey before repeal. 

(The two photostated sheets were marked “Respondent’s 
Exhibit No. 20 for Identification.”) 

• • • # 

XQ247 So you went from high school to selling insur¬ 
ance and then from there to selling stocks and bonds, is 
that right? A Yes, that is right. 

XQ248 Then you organized the— A International 
Vitamin. 

XQ249 And sold your interest? A Right; that is 
right 

XQ250 Then you went into Televoice? A That is 
right 

XQ251 And were in that for a year, and ran that for 
a year or so? A Yes, that is right. 

XQ252 From Televoice, you went to Louisville. Is 
that right? A That is right. 

• • • • 


! 
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XQ273 

XQ274 

XQ275 


Are you a practical distiller? A No. 

Are you a practical whiskey blender? A 
Or a rectifier? A It is the same thing; n( 


No. 


* * • • 


XQ298 What were the relative amounts of monely put 
up by you and by Mr. Timken in these joint ventures which 
resulted in U. S. Distillers? A Are you referring only 
to our U. S. Distillers? 

XQ299 I am referring to that now. A U. S. Distillers, 
over $100,000. 

XQ300 And whose money was that? A Principally 
Mr. Timken’s. 

XQ301 Well, how much of that $100,000 exactly was 
yours and how much was Mr. Timken’s? A I don’t 
know the exact amount, but the principal amount was his. 
He was backing me in the whiskey business. 

XQ302 Well, when you say the principal amouc|t, can 
you point— A Well, in excess of 90 per cent I mean 
I am trying to help you. I don’t know the exact aiiount. 

XQ303 Can you say with any certainty that any part 
of that $100,000 was your money? A What? 

XQ304 Can you definitely say any part of that $100,000 
was your money as distinguished from Mr. Timken’s 
money? A Well, some of it was mine, but I don ’If know 
what amount, as I said to you before. We were fiftfy-fifty 
partners in the deal, but he put up most of the money. 

XQ305 And what is it that gave you the 50 per cent 
interest in the partnership? A No. 1, my having closed 
this Wright & Taylor deal, which I did myself. No. 2, 
actually running the business, and Mr. Timken charged 
me with the difference. In other words, before any profits 
could have been made, you see, whatever he put up had to 
be returned to him, before I participated. 

XQ306 Oh, I see. A You see, he was backing mq finan¬ 
cially. 

XQ307 Then you say before Mr. Timken backed you, 
you had already closed the Wright & Taylor dekl? A 
You mean I put up the money? 


I 
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XQ30S No. Yon had closed the deal. A Closed the 
deal verbally, yes, before he pnt up any money. 

XQ309 Whose money did you then pledge in the deal? 
A Nobody’s money. We made the deal just around or 
across the table. We made a verbal deal. 

XQ310 What was that? A That I was to buy $865,000 
worth, if I remember correctly, of Old Charter whiskey 
and the Old Charter trade-mark. 

XQ311 Eight hundred what? A $865,000 worth, ap¬ 
proximately, of whiskey, Old Charter. whiskey, the Old 
Charter trade-mark and the good-will of the Wright & 
Taylor business as it referred to whiskey. You see they 
have some other businesses. 

XQ312 Whose money were you dealing with when you 
were talking in figures like $865,000? A I had his per¬ 
mission. You see I was associated with Mr. Timken before, 
as I told you, in the Televoice business and I told him that 
I saw great possibilities in the forthcoming whiskey busi¬ 
ness with the advent of repeal and that I had some excel¬ 
lent connections in Louisville and I told him the time was 
propitious for us to tie up large stocks of whiskey and go 
into the whiskey business, and I needed financial backing 
for it and with his permission and consent, I went to Louis¬ 
ville to look for such a business and I found the Wright & 
Taylor estate willing to sell their whiskey business and I 
had negotiated a deal with them and we closed the deal with 
them verbally, and then I communicated with Mr. Timken, 
my partner, the terms upon which this deal was consum¬ 
mated and gave him an oportunity to join me in this and 
put up most of the money. On the other hand, I was as¬ 
sured from a number of bankers whom I knew down in the 
financial district that if I could close a good, solid, sound 
whiskey purchase that they would be interested in financing 
it and floating and making a public financing and furnish 
whatever money was required for the conduct of such a 
whiskey business. Furthermore, Mr. Levy, Fred Levy, 
who introduced me to Wright & Taylor, told me that if 
Timken decided not to back me, that he would do it person¬ 
ally. So I was pretty well assured in making this verbal 
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deal of the necessary finances to carry through the closing 
of the contract on the terms on which we had arranged it. 

XQ313 Then your original entry into this situation 
was on the speculative basis that you may find some 
whiskey to buy and you may find some capital to finance 
it with? A No, no. 

XQ314 Just a moment! Let me just finish. Apd you 
went out to look for the whiskey? Is that it? A JsTo, not 
at all. Since we found ourselves in the Televoice con¬ 
fronted with patents of the Bell Telephone Company 
threatening a suit, I suggested to Mr. Timken that we go 
into the whiskey business, and when I went to jLouis¬ 
ville, I had his definite assurance that he would go in with 
me. As a matter of fact, in having closed this deal with 
Wright & Taylor, I hadn’t even seen him; I merely called 
him from Louisville and told him what I had dope, and 
he forwarded the necessary funds with which tc^ make 
my payments under the contract. I hadn’t even come to 
New York to sell it back to him, as you might think. 

XQ315 But so far as the financing was concerned, that 
was Mr. Timken’s financing? A That is right. 

XQ316 And whatever benefit you were to get out of 
it, you had to look to the returns of the business after 
Mr. Timken had been paid back his investment? A Natu¬ 
rally. 

XQ317 Is that right? A That is right. But we did 
not go into it as a speculation. For your information, we 
were offered ten days after we bought the whiskey $400,000 
profit, $400,000 before we even paid our $90,000, only after 
we paid the $10,000, and we turned it down. "Wfe were 
offered that by a banking firm that since then bought the 
Brown Forman distillery. 

XQ318 You had been offered a profit of how much? A 
$400,000. | 

XQ319 Over and above what was then your contract? 
A Over and above the $10,000, which maybe we would 
have been better off in accepting. 

XQ320 Have you since then, since you have divested 
yourself of this interest, made that money on this transac¬ 
tion? A No. I 
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XQ321 Did you make money on the transaction at all! 
A Oh, yes. 

XQ322 You did? A Yes, sir. 

XQ323 By turning it over to somebody else? A Oh, 
no; by operating the business. We have sold whiskey; we 
have sold 3000 cases to the Michigan Commission. That 
whiskey cost us $35 a case and we sold it at $55, as an 
instance. We naturally, every time we sold whiskey, sold 
at a profit, and even the last lot of case goods that we 
sold back to Wright & Taylor, to the original people, we 
again sold at a profit. 

• • • • 

XQ325 Now in this contract, in this paper which is 
marked here for identification as Respondent’s Exhibit 3, 
there is some reference made to a certain memorandum 
agreement of July 8,1933. A Where is it ? 

XQ326 In the second paragraph, the first page. A I 
see. 

XQ327 Do you recall what that was? A Well, that is 
the verbal agreement I told you of before. We first made 
a verbal agreement. 

XQ328 It was not a written agreement? A No, it 
wasn’t. 

XQ329 Are you sure it was not a written agreement? 
A I am, of course, speaking now many years back, but 
I am almost positive it isn’t. 

XQ330 It is not a written agreement? A That is 
right. It says, it even refers to it, this contract is made 
necessary. The procedure was I made a deal with them 
verbally and then I telephoned for my brother, Jacob 
Bums, in New York, who arrived there by plane and we 
reduced our agreement to this. 

XQ331 So that the thing referred to in this agreement 
as the memorandum agreement of July 8, 1933, is not a 
written agreement? A Not to the best of my recollec¬ 
tion. My recollection is that it was a verbal agreement 
first, or perhaps a memorandum of a verbal agreement not 
signed, you see; in other words, setting forth the principal 
terms. 
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XQ332 But you wouldn’t know now whether !it was 
either one or the other ? A No, I wouldn’t. 

XQ333 Now what is the total money involved in this? 
A I believe it is around $865,000. 

XQ334 And that total amount of money never passed 
to Wright & Taylor? A We made all our payments. 

XQ335 Well, now, just a moment. First, ansyer the 
question, if you will. Did the total money finally p^ss ? 

MR. JACOBI: I think the witness is entitled to answer 
the question as he sees fit. 

MR. KALISH: I am still going to ask Mr. Burns first 
to answer the question and then give whatever explana¬ 
tion he may want to give of it. 

A The total amount of money was not passed. 

XQ336 Now before you go any further, I wanl[ to ask 
you one other thing. Just first state how much money 
actually did pass, what the total amount of money was 
that actually did pass and then we will try to find the 
reason. A All right, in excess of $250,000. I don’t re¬ 
member exactly how much, but in excess of $250,00^. Then 
they— 

XQ337 Who is “they”? A Wright & Taylor, the orig¬ 
inal seller, elected and offered us to purchase the remain¬ 
der of the whiskey and at a profit to us, and, therefore, 
there were no other payments to make. We had met all 
the payments we had to make as they fell due. 

XQ338 Did U. S. Distillers have a liquor permit at any 
time before prohibition? A No. 

XQ339 A permit to sell liquor? A No. 

XQ340 Did they have a permit to sell liquor at any 
time after prohibition? A No. You did not need any 
permit for warehouse receipts. 

XQ341 Well, just a minute! A That is right. 

XQ342 But U. S. Distillers never had a permit either 
before or after prohibition? A That is right. 

XQ343 To sell whiskey? A That is right. 

XQ344 So U. S. Distillers could not have and did not 
actually go out and sell whiskey? A We went out and 
sold the warehouse receipts. 
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XQ345 And the sale of warehouse receipts is merely 
the sale of a negotiable instrument, isn’t it? A The sale 
of warehouse receipts is the sale of whiskey evidenced by 
those receipts. 

XQ346 But the whiskey actually never changes hands 
actually? A Oh, yes, of course. The man who buys it, 
buys it because it is merely—we sell a man a warehouse 
receipt and he goes over to the warehouse or he sends it 
to the warehouse and has the whiskey delivered to him. 

XY347 Or he may just leave it there and resell the 
warehouse receipt? A Well, we never sold it for specu¬ 
lative purposes. 

XQ34S I didn’t ask you that; but he may just resell 
the warehouse receipt ? A He may. 

XQ349 And you of your own knowledge don’t know 
which of the purchasers of your warehouse receipts did 
and which did not withdraw the whiskey? A Of my own 
knowledge, I know that everyone that we sold the ware¬ 
house receipts has withdrawn the whiskey and bought 
those warehouse receipts not as a speculation but to get the 
actual delivery of the whiskey. 

XQ350 But you don’t know when they withdrew it? 
A They usually withdrew it shortly after we made the 
delivery of those warehouse receipts, because we sold only 
to dealers. 

XQ351 When you say shortly after, that is a supposi¬ 
tion; you don’t actually know? A Oh, yes, we did know, 
because, as I explained to you in my direct testimony, I 
even went out on behalf of our purchasers of those ware¬ 
house receipts and helped them resell the whiskey. So I 
saw that whiskey actually in stock shortly afterwards, like 
at Julius Loeser’s, who was a rectifier and wholesaler, 
and saw it in his floor stocks right in his own place. 

XQ352 That was after repeal? A After repeal, yes. 
And I saw it on floor stocks during repeal, whenever we 
sold the warehouse receipt to a permittee like a drug 
store for medicinal purposes who sold it for medicinal pur¬ 
poses. As a matter of fact, I bought some of those pre¬ 
scriptions to get some of it for myself. 



267 


XQ361 Now just what physical things were physically 
delivered by Wright & Taylor, the party names in this 
paper marked for identification as Respondent’s Exhibit 3, 
to U. S. Distillers, Inc., also mentioned in this paper, at 
the time or after the time or at any time after the date 
which this paper seems to bear? A At the time that 
U. S. Distillers purchased this whiskey, as mentioned in 
this contract, the warehouse receipts for this whiskey were 
deposited with the Citizens Union National Bank against 
our payments under the contract and simultaneously they 
have executed an assignment of all their tradefmarks 
through a separate contract to the Wright & Taylor Dis¬ 
tillery Company, which was also the company owned by 
Timken and myself. We kept those two things separately 
because it was the intention of Timken and myself after 
repeal to continue in the whiskey business under the 
Wright & Taylor name and exploit the trade-marks that 
we had purchased through the distilling of whiskey and 
bottling of it under those trade-marks. So in answering 
your question, the physical delivery was, first of al|, made 
to us of this contract which called for this whiskey pur¬ 
chased here. Physically they also delivered at the same 
time to the Citizens Union National Bank all the warehouse 
receipts for it and physically they delivered to us an 
assignment of the trade-marks that we had purchased 
from them at the same time. 

XQ362 And did they, that is, did Wright & Taylor, this 
Kentucky corporation— A The old company? 

XQ363 Yes, well, the Wright & Taylor that is men¬ 
tioned in Exhibit 3. A Yes. j 

XQ364 Did they turn over to either the U. S. Distillers 
or to Wright & Taylor Distillery Company at that time or 
any time later the books and records of this old com¬ 
pany? A No. But we had access to them, as I told 
you in my direct testimony. 

XQ365 Did they turn over any factory buildings or 
building sites in which this old business was conducted? A 
They had none to turn over. They had no business sites 
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other than an office. I explained to you that their allot¬ 
ment of whiskey that they made during prohibition years 
was made in a concentrated Stitzel distillery where some 
seven or eight different distillers were having their allot¬ 
ment made, because it was so small that it wouldn’t pay to 
operate separate distilleries, because you could make the 
allotment in less than a month that the government per¬ 
mitted to bottle, like for instance those 337 barrels in 1930, 
and like 340 barrels in 1931. You can understand that you 
could make that in one day, 340 barrels. So naturally they 
had no sites to give me. 

XQ366 Now who were all the stockholders of Wright 
& Taylor Distillery Company? A I don’t remember all 
the stockholders, but Wright & Taylor Distillery Company 
was a wholly owned subsidiary of the U. S. Distillers, in 
other words, the same people. We had a few stockholders. 
Mrs. Timken was a stockholder, my brothers; so the same 
people who owned U. S. Distillers owned Wright & Taylor 
Distillery Company. 

XQ367 Then you don’t mean what you first said, that 
Wright & Taylor Distillery Company was a wholly owned 
subsidiary; you don’t mean that. A I perhaps do mean 
that- I don’t remember exactly whether or not all the 
stock was issued to the U. S. Distillers or whether it was 
equally divided among the same owners, you see, of the 
U. S. Distillers. What I am trying to tell you is that it 
was owned either as a subsidiary, wholly owned subsidiary 
of the U. S. Distillers, or it was owned by the same stock¬ 
holders in the same proportion as the stockholders of the 
U. S. Distillers. 

XQ368 But I gathered from your direct examination, 
in fact you said in so many words that U. S. Distillers, 
Inc., and Wright & Taylor Distillery Company were not 
owned one by the other. A Very much possible that they 
are. 

XQ369 What? A It is very much possible they were. 
I am telling you I don’t remember from a corporate stand¬ 
point. I am not a lawyer. My brother handled the joint 
acquisition and it is just very much possible that Wright 
& Taylor Distillery Company, you see, was a wholly owned 
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subsidiary of the U. S. Distillers, or if they wel*e not, in 
other words, if the stock of the Wright & Taylor ^Distillery 
Company was not issued to the U. S. Distilleily, it was 
held by some nominees of our own in trust or in 1]he under¬ 
standing that it is, you know, a wholly owned company 
of the U. S. Distillery. 

XQ370 But that is all just your surmise at tjhis time? 
A It is one of the two; I am not surmising, I hm telling 
you one of the two alternatives, because I don’t want to 
make an answer that isn’t 100 per cent correct. 

XQ371 Yes, but your recollection today is not good 
enough to say what it is? A My recollection today is 
good enough to say it is one of the two. 

XQ372 That seems to be in conflict with your answer 
on direct examination that these two companies are inde¬ 
pendent, they are unrelated. A Oh, no. 

MR. JACOBI: The record doesn’t say they are un¬ 
related. 

A I never said anything like that. You are mistaken, I 
am sure. 

XQ373 Well, we will let the record speak. A Oh, yes, 
absolutely. If there was such a conception or interpreta¬ 
tion in view of my answer, I want to correct it. 

• i # t 

XQ397 Of the trade-marks or brands which you may 
claim to have acquired from Wright & Taylor, a [Kentucky 
corporation, mentioned in Respondent’s Exhibit 3 for 
Identification, of all those marks— A Old Charter was 

the only one that was marketed. 

• • • * 

XQ404 Was there anyone ever actually connected with 
either U. S. Distillers, Inc., or Wright & Taylor [Distillery 
Company or Wright & Taylor Distilling Corporation who 
had ever actually distilled any Old Charter whiskey? A 
Yes, sir; Thomas Bullitt. He was the distiller df the Old 
Charter whiskey. 

• • • • 

XQ410 You say he was an officer? A Yes. 

XQ411 What was he? A I think he was president of 
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the Wright & Taylor Distilling Company, and, as a matter 
of fact, they had to pay him when the Wright & Taylor 
Distilling Company sold the trade-marks and the bulk 
whiskeys to Bernheim, they had to pay Mr. Bullitt, I think, 
$5000 for the time that he was the president and in charge 
of the business of the company. I am certain that they 
had to pay him several thousand dollars for the time, 
before they could make this distribution of the liquidation, 
you see, of the proceeds of the Wright & Taylor Distilling 
Company. 

XQ412 Why so? A Because he was employed by the 
company as president and— 

XQ413 He wouldn’t execute the papers until he was 
paid? A What papers? He executed all the papers 
before; he didn’t have to execute any papers. He wasn’t 
a stockholder of the company. He was an employee of the 
company. But when you liquidate the business, you have 
to pay all your debts and he was employed from the day 
we reorganized the Wright & Taylor Distilling Company 
at that salary which was cumulative and not paid to him. 

QX414 Why wasn’t it paid to him? A Because the 
syndicate, the financial syndicate had not been financially 
finished. 

XQ415 So he was made the president in the expecta¬ 
tion— A Yes; go ahead. 

XQ416 In the expectation that this new company would 
be finan ced. Bight? A What? 

XQ417 He was made the president, in the expectation 
that the new company would be financed? A He was 
made the president of a company that was organized and 
in which $300,000 cash had been paid in. He had selected 
the site for the distillery. He was the original Old Charter 
distiller. He was with the old Wright & Taylor Kentucky 
Company for many, many, many years. He was considered 
in Louisville and in the whiskey trade one of the finest 
distillers and one of the old-time experts of whiskey and I 
was continually and constantly guided by his advice in 
promulgating and exploiting our whiskey business. $300,- 
000 is a lot of money in cash. 
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MR. KALISH: 
not responsive. 


I move to strike that last answer as 


XQ421 That was the second company you organized 
and had something to do with. Is that right? A That is 
right, or rather the third company. You see, U. S. Dis¬ 
tillers and Wright & Taylor Distilling Company and 
Wright & Taylor Distillery Company. 


XQ423 Did this Wright & Taylor Distilling Corpora¬ 
tion of Maryland ever become active? A No, only to the 
extent of assisting in marketing the Old Charter case 
goods on which they had the exclusive selling contract. 

• • • • 

XQ427 Where did this Wright & Taylor Distilliig Cor¬ 
poration of Maryland have its office? A In Louisville, 
Kentucky. 

XQ428 In the same office where the Wright & Taylor 
Distillery Company had its office? A No. Right in 
Wright & Taylor’s office when Mr. Bullitt was still the 
secretary for the Kentucky corporation. 

XQ429 But the Wright & Taylor Distilling Corporation 
of Maryland — A That is what I am talking about. 

XQ430 — had no staff of employees as such? A No, 
outside of its officers, who were endeavoring to sell Old 
Charter whiskey to their friends, as I told you in my direct 
examination. 

XQ431 They had no staff of regular employees? A 
No. They didn’t reach that point. If you will notice from 
the record, it was of short duration, the company, ihe syn¬ 
dicate, just a few months. 

• • • • 


XQ439 And the agreement purported to be represented 
by the paper marked Respondent’s Exhibit 5 was never 
finally consummated? A Yes, it was consummated. 

XQ440 I mean the transaction was not concluded. A 
Yes, it was. 
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• • • • 

XQ442 Where are the books and records, distinct rec¬ 
ords and formula books, or whatever records there may be, 
of Wright & Taylor, a Kentucky corporation? A In 
Louisville, Kentucky. 

XQ443 In whose custody? A Wright & Taylor. 

XQ444 A Kentucky corporation? A Yes. You see it 
is an estate and they own so much real estate property that 
we just couldn’t take the Kentucky corporation over. 

XQ445 These books and records and papers reflecting 
this Old Charter whiskey distilling business are still in their 
custody? A Yes, as far as I know. I haven’t seen them 
for several vears. 

XQ446 Yes, but when you last had any connection with 
this whiskey business, they were still in their custody? A 
Thev were all there. That is right. 

XQ447 As a matter of fact, they never left their custody? 
A You are speaking now about what, the old records 
again? 

XQ44S I am speaking of the books and records and pa¬ 
pers of the Wright & Taylor whiskey business? A Prior 
to my purchasing it? 

XQ449 Yes. A That is right. 

XQ450 Those records never left the custody of the old 
Wright & Taylor Kentucky corporation? A No; there 
was no point in having them. We didn’t need them, but we 
could refer to all their sales during prohibition and before, 
and I have referred to them. But I mean there wasn’t any 
point in our taking them over. 

XQ451 Bid you make any copies of them? A No. 
There wasn’t any point, again. They gave us a clean bill 
of sale and gave us warranties in the contract everything 
they sold us was free and clear and that was good enough 
to us. They were a company in real estate worth several 
milli on dollars. 

XQ452 In real estate and other business assets? A 
That is right 
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XQ453 Is that right? A I don’t know about any other 
business assets. I don’t know as they had any otter busi¬ 
nesses, but I do know they had a lot of real estate. 

• * * • 

XQ474 On your direct examination you intimated, but I 
think perhaps not very clearly stated, that this Old Charter 
whiskey was sold to drug stores. A That is right. 

XQ475 For resale by them over the counter^ is that 
right? A No, on prescriptions. 

XQ476 Well, on prescriptions, still over the counter. A 
No, it isn’t, if you want to be technical. I happen to be in 
the drug business. That is not over the counter. Over the 
counter is when a man comes in and asks for something and 
prescription is when the man hands a prescription and 
wants it filled. That is the distinction between over the 
counter products and prescription products. 

XQ477 Now are there any records which show the sale 
of this Old Charter brand whiskey to drug stores pnor, let’s 
say within six months prior to repeal? A Yes, sir. 

XQ478 Who has those records? A I answered you 
before, but I will repeat it. Stitzel Distillery Company, 
Bemheim Distilling Company for our account on those 1000 
cases of Old Charter, the books of the U. S. Distillery Com¬ 
pany and partially also the records of the old Kentucky 
Wright & Taylor Company. You see right after we pur¬ 
chased the whiskey, orders were still coming in to them 
direct, because the trade didn’t know of this transaction. 
So those four places you will certainly get all the records 
you want because not a case of whiskey could ever go out 
unless it was requisitioned from a bonded warehouse with 
the permittee’s name, where it was going to and eyerything 
else, plus the sales that we made in warehouse receipts 
through our circularization campaign, also prior to repeal, 
but selling Old Charter whiskey nevertheless. 

XQ479 You say you printed some Old Charter labels? 
A Oh, yes. Yes, we had them printed for the jBernheim 
Distilling Company. One thousand cases, twenty-four la- 
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bels a case, and it is 24,000 labels. The old Kentucky 
Wright & Taylor Company did not have enough labels in 
stock when we purchased it, so we had to print additional 
labels. 

• • • • 

XQ4S4 Now this barrel goods, bulk goods that you 
bought bore no trade-mark ? 

MR. JACOBI: The witness didn’t say it bore none. He 
said he hadn’t personally seen it. He couldn’t answer 
whether it bore a trade-mark or not. A I told you I 
didn’t see the barreled goods. We purchased the bulk 
goods as Old Charter whiskey. Pardon me, I will go a 
step further. The warehouse receipts for the bulk whiskey 
which were deposited in the bank I did see, and they did in¬ 
dicate that that was Old Charter whiskey. 

• • • • 

XQ506 I understand that the Wright & Taylor Distilling 
Company, the Maryland corporation, had no actual whiskey 
stocks. A Oh, yes. 

XQ507 They did? A They had the bulk goods. 

XQ50S They had the bulk goods? A Oh, yes; yes. We 
sold them the bulk goods. We sold them the trade-marks 
of the Wright & Taylor Distillery, we sold them an exclu¬ 
sive contract to market and merchandise our case goods, 
Old Charter whiskey. You see, all these statements were 
filed with the S. E. C., so you can have a complete record of 
what they were. 

• • • • 

XQ516 Xow when you bought some additional whiskey, 
as you say you did, the 1000 cases and some extra barrels 
that made 45 more cases, did you check to see if the quality 
of that was the same as the — A I checked; first of all, 
the 45 cases were definitely Old Charter whiskey. The 
barrel goods I bought from Stitzel was Old Charter whis¬ 
key. 
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XQ517 How about the 1000 cases? A The 1000 cases 
were a seventeen-year-old whiskey. It was a Bourbon. It 
was whiskey guaranteed by Bemheim of good quali|y, and, 
therefore, I felt it advisable to bottle it under Old Charter’s 
name because the Old Charter label provided, No. 1* that it 
should be a bonded whiskey, which this was. Thatf means 
whiskey over four years old. It was of the same yfear dis¬ 
tillation, 1917, as the old Old Charter whiskey. It was a 
Bourbon. It was made in Kentucky. Those are the steps I 
went through to ascertain that whiskey was suited to be 
bottled as Old Charter and that is why it was bottled as Old 
Charter. 

• • • • 

Redirect Examination by Mr. Jacobi: 

• • • • 

■ . j 

RDQ553 Now I think you also testified the U. S. Dis¬ 
tillers had no permit to sell whiskey. A That is right. 

RDQ554 But you did sell the warehouse receipts? A 
Old Charter warehouse receipts. 

RDQ555 Was any whiskey, that is Old Charter whiskey, 
sold, to your knowledge, under the Stitzel permit, under the 
Stitzel bonded warehouse permit? A Of course. 

RDQ556 Stitzel had a permit, did he not? A Cer¬ 
tainly. 

RDQ557 Would it have been possible for U. S. Ifistillers 
or any of its representatives to sell any whiskey through 
Stitzel under the Stitzel permit during the period of pro¬ 
hibition? A Yes, sir; that is what we did, and ufider the 
Wright & Taylor permit. Wright & Taylor had a permit, 
too, to which we had access. Right there I may qualify. 
The reason we didn’t transfer the Wright & Taylot permit 
to U. S. Distillers is because there were only a few; months 
between the time of purchase of the original whiskey and 
the expected repeal time, and since we had to g4t a new 
distillery site, there wasn’t any point, it would have taken 
months to get that transferred anyway — the permit — 
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and they would have to start all over again, because, as you 
know, a distillery permit is only issued provided the prem¬ 
ises where you distill are inspected and approved by the 
government. So it would have been just a useless expense 
where we had the advantage of operating in accordance 
with the laws and rules and regulations of the Prohibition 
Department at that time and the Alcohol Tax Unit of the 
Treasury Department under the Wright & Taylor permit. 

RDQ55S Or the Stitzel permit. A Or the Stitzel per¬ 
mit, and we, as a matter of fact, operated under both, did 
make deliveries to purchasers of whiskey who were en¬ 
titled to purchase it under the then existing laws through 
Wright & Taylor and through Stitzel. 

• • • • 

RDQ572 Was there any specific reason why you selected 
Old Charter, the Old Charter mark for continued use, 
rather than any of the other marks? A Yes. First of 
all. Old Charter was the best known in the trade. That is 
No. 1. No. 2, we had the physical possession of Old Char¬ 
ter whiskey already bottled prior to our purchasing. No. 3, 
the whiskey had an excellent reputation all over as an Old 
Charter whiskey. And there is a fourth reason, that Old 
Charter whiskey was the principal brand of the Wright & 
Taylor Company under which they marketed their princi¬ 
pal whiskeys, principal bonded Bourbon whiskeys in the 
past. 

• • • • 

Recross-Examination by Mr. Kalish: 

• • • • 

RXQ580 Now did the Wright & Taylor Distillery Com¬ 
pany have a permit to sell? A No. I answered that be¬ 
fore on your cross-examination. 

RXQ581 Wright & Taylor Distillery Company had no 
permit to sell ? A No. 

RXQ582 And the Wright & Taylor Distilling Corpora- 
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tion had no permit to sell? A No. I answered that be¬ 
fore. 

RXQ583 And the U. S. Distillers, Inc., had no permit to 
seU? A No. 

RXQ584 And when yon speak of selling — A When 
yon say sell, do yon mean sell whiskey? 

RXQ585 Yes. A We had a right to sell warehouse re¬ 
ceipts for the whiskey, which is what we did. 

* • • • 

RXQ587 For instance, Bemheim, yon say yon sold some 
whiskey which Bemheim had? A Yes. 

RXQ588 Right? A I sold some whiskey thai Bem¬ 
heim had. 

RXQ589 Isn’t that what yon said? A No. I sold 
some whiskey stored, Old Charter whiskey stored at Bem¬ 
heim and bottled by them. That is right. 

RXQ590 When yon sold that whiskey, yon toolt an or¬ 
der. Is that right? A That is right. 

RXQ591 For so many cases of whiskey. Ri^ht? A 
That is right. 

RXQ592 To be shipped by Bemheim? A ^That is 
right. ! 

RXQ593 And the sale was actually consummated by 
Bemheim? A No, the — 

RXQ594 Let me ask yon this, would the records show 
how this was done? A The records would show) who is 
the owner of that whiskey and that would be showb by the 
person in whose name the warehouse receipts stayed Now, 
then, as I explained to yon before, I owned certain ware¬ 
house receipts and I sell those warehouse receipts^ calling 
for that whiskey. On that warehouse receipt it shows the 
name of the whiskey, when it was distilled, who it Vas bot¬ 
tled by, and a serial number. So that it is that [ definite 
whiskey, and a purchaser buys it and if he has a permit, he 
presents it and has it delivered to him in the way prescribed 
by law. 
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RXQ595 All right, now — A For instance, Bernheim 
couldn’t sell that whiskey unless I permitted it to be sold. 
It was my whiskey. 

RXQ596 Now you say you sold back some of this Old 
Charter whiskey to Wright & Taylor, the Kentucky cor¬ 
poration, in 1934. A Yes. 

RXQ597 Is that right? A Yes. 

RXQ598 Do you recall how much? A No, I don’t, but 
I tell vou those records are available. 

RXQ599 I am trying to find out from you now. A I 
would say around 12,000 or 13,000 cases. I am not certain, 
but I believe that is what it was. 

RXQ600 That is of the original — A 20,500, that is 
right. 

RXQ601 You sold back about 12,000 or 13,000? A We 
also sold 1000 cases of Bernheim and we sold the 45 cases 
of StitzeL 

RXQ602 What happened to that 12,000 or 13,000 cases? 
A You will have to ask them. I mean they bought it. I 
don’t know what they did with it. Apparently they sold it. 
I am sure they didn’t drink it. 

RXQ603 Did you sell them anything else in 1934? A 

No. 

RXQ604 Did they acquire any of the assets of these sub¬ 
sequent corporations? A No. 

• •it 

RXQ606 How was the sale effected to them, simply by 
the sale of warehouse receipts? A That is right. 

RXQ607 Is that the point? A That is right. 

RXQ608 In other words, there was a transfer of ware¬ 
house receipts? A That is right. 

RXQ609 Is the Wright & Taylor, the Kentucky corpo¬ 
ration, still in existence? A I don’t know, I believe so. 
They subsequently applied for a permit and had a distil¬ 
lery, and that is why they bought the whiskey. They went 
back into the business. 
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RXQ610 So that the Wright & Taylor, that ik, the Ken¬ 
tucky corporation — A Whether they did it as a Ken¬ 
tucky corporation is something I can’t answer. 

RXQ611 But this original Kentucky outfit — A I 
mean you are so insistent for me not to say anything I may 
presume, I certainly can’t tell you what they did after¬ 
wards. I do know from hearsay in this instance, if you 
will accept hearsay, they did go back. 

RXQ612 To — A They got a distillery anA were back 
in business. I have no connection with it and I really don’t 
know. They built a distillery, I know that. 

RXQ613 They did? A Oh, yes; and the same Bullitt 
was running it. Whether it is under the naifie just like 
Wright & Taylor Kentucky Company or whether it is a lit¬ 
tle different name, I really don’t know. 

RXQ614 It is that original outfit? A Original outfit, 

absolutely. ' 

• • • • 

Redirect Examination by Mr. Jacobi: 

RDQ615 Just to clear up a warehouse receipt and its 
meaning with respect to the whiskey that is referred to, do 
I understand from your testimony that a warehouse receipt 
identifies specific whiskey in a specific warehouse ? A Ab¬ 
solutely. It identifies the name of the whiskey, the serial 
number of the case in which it is packed, the seirial number 
corresponding to the stamp, to the green stamp over the 
bottle of whiskey. It identifies the make of the whiskey, 
when it was distilled and where it is stored and [when it was 
stored and when it was bottled, if bottled. But I want to 
say this from a warehouse receipt standpoint that when we 
bought this whiskey originally from Wright & Taylor, we 
bought it because we liked the whiskey, we liked the reputa¬ 
tion. We investigated the value of the trade-mark as — 

MR. KALISH: Wait a minute! You are going far 
afield again. We have duplicated this thing three times. 

MR. JACOBI: That is all right. 
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RDQ616 Now get back to this further question. So that 
when U. S. Distillers bought the warehouse receipts from 
Wright & Taylor, those warehouse receipts called for the 
specific whiskey in the warehouse. Isn’t that correct? A 
That is definitely correct. 

RDQ617 The whiskey in the warehouse called for by 
those receipts was the property of the warehouse receipt 
owner? A Definitely. That is all they had to sell. 

RDQ618 That is all they could seU under the condi¬ 
tions? A That is all they could sell. Even when they 
sold to the drug store, the drug store might have not taken 
delivery immediately; so they sold the warehouse receipts, 
even during prohibition. Then, for instance, by buying ten 
or fifteen cases, he could have saved himself money, which 
they always did. So he bought ten or fifteen cases and 
drew it out a case at a time, because when you draw the 
whiskey out, then, and only then, do you pay the tax to the 
government. So he saved himself all that money in the 
interim. But he was the owner of so much whiskey and be¬ 
fore prohibition, warehouse receipts were the medium in 
which the whiskey business was conducted on a large scale. 
Whenever barrel goods was sold, for instance, before, to 
any saloonkeeper, he bought warehouse receipts. 

MR. KALISH: You mean before prohibition? A Be¬ 
fore prohibition. 

MR. KALISH: How do you know, when you weren’t 
in the business then ? A I learned it since. 

MR. KALI SH: You don’t know it as of the time? A 
Not as of the time, that is true. 

• • * * 

THOMAS B. BULLITT, a witness called on behalf of the 
Respondent, having been duly sworn, testified as fol¬ 
lows: 


Direct Examination by Mr. Jacobi: 

• • • * 

Q6 What is your occupation? A I am General Mana- 


i 
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ger of Wright & Taylor, who are also located at 3j016 Fran¬ 
cis Building. 

Q7 What is Wright & Taylor? A Wright & Taylor 
were distillers formerly, and they own various properties 
in Louisville that they manage, the Francis Building, the 
Marion E. Taylor Building and Francis Garage. 

Q8 Is that a firm? A It is a corporation. 

Q9 Of what state? A Of this State. 

Q10 Kentucky? A Kentucky. It was incorporated- 
in 1907, I think. It was formerly a firm — that was either 
1907 or 1908; I forget which it was. 

Qll Prior to 1907 or 1908, when the organization known 
as Wright & Taylor was incorporated, what wa^ the name 
of the organization? A The same, except it! was just 
Wright & Taylor. It was changed to Wright & Taylor, In¬ 
corporated. 

Q12 How long have you been connected with Wright & 
Taylor, either as a firm or as a corporation? A Since De¬ 
cember, 1899. 

• • • • 

Q14 Yes, give us the history of that organization? A 
I can give you from the beginning. Wright & Taylor was 
formed by a man named Wright and Marion E. Taylor, a 
firm, back in 1880 — 1879 or 1880, and they continued as a 
firm, consisting of those two men, until 1889 or 1390, some¬ 
where in there, and Marion E. Taylor bought out Mr. John 
Wright, and the firm was known as Wright & Taylor, Ma¬ 
rion E. Taylor, sole proprietor, was the sign oh the door. 
Along a year or two afterwards, in 1891 or 1892, Marion 
Taylor had two half brothers down in Tennessee, W. A. 
Miller and E. L. Miller, and he brought them up here and 
gave them a share in the firm. To Mr. W. A. Miller he gave 
one-fourth and to Mr. E. L. Miller he gave one-eighth, so 
that Marion Taylor still owned five-eighths and the two 
Miller brothers owned three-eighths. After a while he 
dropped E. L. Miller out and took over his shaife himself, 
so that he owned three-fourths and W. A. Miller owned 
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one-fonrth. That was the status when I came there in 1899. 

In 1874 a distillery was built at Chapeze, Kentucky, which 
is half way between Louisville and Bardstown, by two 
brothers, A. and B. Chapeze. They called this distillery 
the Old Charter Distillery, and manufactured a crop of 
goods each year down there — each distilling year. A dis¬ 
tilling year was only about six months. They made a crop 
each year down there. After a number of years they sold 
out to Lemon & Moore, turning over the brand and distil¬ 
lery to them. Wright & Taylor, in 1894, bought this dis¬ 
tillery from Lemon & Moore and took over the Old Charter 
brand and the distillery. Wright & Taylor continuously 
operated this distillery from the time of purchase in 1894 
until 1917, when they were closed down by Prohibition — 
in fact, they closed down in May, T7, while they would 
have been allowed to run until September, T7 under the 
law. 

Q15 During that period that Wright & Taylor was op¬ 
erating that distillery that they acquired from Lemon & 
Moore, was the trade mark Old Charter used on whiskey 
that was distilled by them? A All the whiskey distilled 
down there, the brand Old Charter was burned with a burn¬ 
ing brand on the commercial head of the barrel. 

Q16 And did they bottle any goods down there? A 
And then they started bottling in bond about 1898, and 
they bottled in bond nothing but Old Charter, with a green 
tree on it, the label. Probably you have some of those 
labels. 

• • • • 

Q19 I show you an uncertified copy of Trade Mark No. 
72344, which has been identified as “Respondent’s Exhibit 
No. 1”, and ask you if you know anything whatsoever about 
the particular paper in question? A Yes, I recall that we 
applied for registration and finally obtained same. 

• • • • 

Q46 And did I understand you to say that that cor¬ 
poration known as Wright & Taylor is still in existence? 

A It is. 

• • • • 
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Q53 As I understand it, in May, 1917 the (jlistillery 
stopped distilling whiskey? A Yes. 

Q54 Did Wright & Taylor have any stocks of whiskey 
on hand at that time bearing the trade mark Old Charter? 
A About 40,000 barrels or more — maybe 50,000. 

Q55 Did it have any case goods bearing th^t trade¬ 
mark — I mean bottled goods? A We had a bottling 
plant that would bottle 1,000 cases a day, or 15(|)0 if she 
worked over time. We usually carried a stock of anywhere 
from three to five or six thousand cases on hand to fill or¬ 
ders, and we put them up as we needed it. 

i i • • 

I 

Q57 What happened to the barrel goods and case goods 
after the distilling plant was closed down in May, 1917 ? A 
Why, we did the largest trade we had ever done^ doing a 
business of about $2,000,000 a year, more than ljialf of it 
in Old Charter bulk goods in barrels and in 014 Charter 
bottled in bond, put up in cases. That continued oiji through 
up to June 30,1919, when war time prohibition came on and 
we were stopped from selling. Then, in August^ I think, 
1919 we went to Judge Evans in the Federal District Court 
here and obtained an injunction allowing us to sell what 
whiskey we had out of bond. We had quite a large amount 
then, maybe 10,000 cases of bottled in bond at the distillery, 
and quite a bit of bottled in bond at the store. We sold 
this whiskey out, about $200,000 to $300,000 worth in the 
two or three weeks that intervened between Judge Evans’ 
decision here at Louisville in the District Court allowing 
us to sell the whiskey, and the date of the — this is off the 

record — | 

• • • • 

Q59—That is to say, between 1917 and 1919 ydu did dis¬ 
pose of a considerable quantity of your barrel and case 
goods bearing the trade mark Old Charter: Is tjiat right? 
A I think in 1918 we did a business of about $2,000,000, 
and I think 1917 was nearly as large. 
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• • • • 

Q63 Xow, that particular whiskey that you sold imme¬ 
diately after prohibition was or was not bottled in bond 
whiskey? A It was bottled in bond. 

• • • • 

Q65 What was the practice of Wright & Taylor up to 
that time with respect to Old Charter whiskey: Was it al¬ 
ways the practice to bottle it in bond? A We didn’t ship 
it in glass any way except bottled in bond. We shipped it 
in bulk in two stamp barrels — I will explain that — when 
whiskey was made there was a warehouse stamp put on the 
whiskey bv which the Government identified that barrel in 
the bonded warehouse. When it was tax paid, a second, tax 
paid, stamp was put on that barrel, showing the Govern¬ 
ment had received the Government tax on this barrel in 
question, and therefore, the fact that the barrel had two 
stamps on it required it to be straight whiskey, not blended 
or rectified in any way. Straight whiskey sold in the origi¬ 
nal barrel was known as two stamp goods. 

• • • * 

Q6S This bottled in bond whiskey under the name of 
Old Charter had what type of reputation, so far as you 
know, in the trade? A One of the best made in the State. 

• • * * 

Q7S To what extent was Old Charter whiskey distribu¬ 
ted throughout the United States? A It was sold in every 
state in the United States whose law’s did not forbid its sale, 
and was also sold in a good many of those states. For in¬ 
stance. the State of Maine — I suppose v’e sold $75,000 or 
$100,000 a year in the State of Maine, which was a prohibi¬ 
tion state. The hotels and dealers in Bangor and Augusta 
saw’ the powers that be and w’ould just get permission to 
have whiskey shipped in. 

Q79 Prior to prohibition did Wright & Taylor have 
what is known as a bonded warehouse of its own? A We 
had four of them. 
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Q85 Are you acquainted with the method of distillation 
of whiskey? A Yes. 

Q86 Did you have anything to do with the carrying on 
of the distillation of whiskey bottled and sold undir the Old 
Charter trade mark? A Well, I was next to Mr. Miller. 
We talked over things, how much to make and so on and I 
was familiar with the formulaes we used. As to being — I 
don’t want to say professional — as to being a practical dis¬ 
tiller, I wasn’t. That is a trade in itself. 

Q87 Along the line — A (interrupting) I cab tell you 
how whiskey was made, just like I can tell you ho\j a suit of 
clothes is made, but I couldn’t make a suit of clothes. 

Q88 Whiskies are made, as I understand it, under dif¬ 
ferent formulaes? A Yes. 

Q89 And certain whiskey is supposed to be better than 
others? A Yes. 

Q90 Is it possible for you to state why that is true? A 
Yes. There has been a great dispute as to why Kentucky 
whiskey is considered better than any other, and the lime¬ 
stone water is given credit for the superior quality of Ken¬ 
tucky whiskey. The climate, I think, has a great deal to do 
with it as well, because after our distillery closed down our 
distiller went up to Ontario, where he had limestone water, 
and he tried to make Old Charter whiskey up thejre and he 
couldn’t make it. I think the climate, as well as the water, 
affects it. It is a matter of choice of the distillery whether 
they make the whiskey twenty per cent small grab!, twenty- 
five per cent, or thirty-three and a third per cenlj or forty 
per cent. Whiskey that was made less than twenty-five per 
cent was made to make it cheap, because the snjall grain 
costs you more than the com. Good Kentucky bourbon 
could be made on any formula of twenty-five up to forty per 
cent small grain. 

Q91 For the benefit of this record and for ouf own in¬ 
formation would you please tell us what are the ingredients 
of bourbon whiskey? A In bourbon whiskey, ijnder the 
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law, corn must predominate, and if we made forty per cent 
small grain that made it sixty per cent corn, about twenty- 
five per cent rye and fifteen per cent barley malt. Those 
formulaes could be changed to suit the taste or whims of 
the individual distiller. Some distillers liked to have twen¬ 
ty-seven per cent rye and thirteen per cent malt. It was 
always a question in dispute; each distiller thought the for¬ 
mula he used was the best. A whiskey with twenty-five per 
cent small grain would mature in a little shorter time than 
one with forty per cent small grain; there was a heavier 
body to the forty per cent small grain that took it longer to 
mature. 

(At this point there was a discussion off the record.) 

THE WITNESS: For whiskey to be branded rve it has 
to have fifty-one per cent or more of rye. Up in Pennsyl¬ 
vania, where they make what they call a heavy bodied rye, 
they use about eighty per cent rye; the rye whiskey made in 
Kentucky seldom contained more than fifty one per cent 
rye, but it had to have fifty-one per cent or it could not be 
branded and sold as rye. 

• • • • 

Q94 Mr. Bullitt, approximately how many customers 
did your Wright & Taylor have at the advent of prohibi¬ 
tion? A I suppose Wright & Taylor had 10,000 open ac¬ 
counts on the books — I mean normally; I don’t know how 
many we had at the time of prohibition — we were jumping 
our heads off and didn’t have a chance to count them, but 
ordinarily, from looking over the trial balance, I remember 
we used to have around 10,000 open accounts. When I say 
open accounts I mean 10,000 accounts that bought regu¬ 
larly; they might be closed this month and open the next, 
buy some this month and not the next, but we had 10,000 
active accounts on the books. 

Q95 You kept a sales record of the sales made as they 
were made? A Yes. 

Q96 Who kept those books? A The clerks in the 
office. 
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Q97 Did Miss Becker have anything to do wiih the 
making of entries on the books? A She did later on, but 
we had a force of thirty or forty people there then. 

Q98 That is, up to prohibition? A Up to prohibition, 
and then after prohibition the force consisted of Mr. Marion 
E. Taylor, Miss Becker, and a man and myself. 

Q99 What did you have to do with the office sinpe pro¬ 
hibition? A Well — when we were still in the Whiskey 
business? 

Q100 Yes, and since then. A I did it all, with Miss 
Becker’s help. 

Q101 Is that true today, just you and Miss Becker in 
that office? A We went out of the whiskey business alto¬ 
gether. In running the real estate business there is Miss 
Becker, another girl, Mr. Taylor, myself and another man, 
and then, for the Marion E. Taylor Building we have a cou¬ 
ple of clerks over there. We run the Francis Garage, right 
next door to the Francis Building, and we have a force in 
there. 

Q102 Was Wright & Taylor engaged in the real estate 
business also prior to prohibition, or did that only come 
about afterwards? A No. I used to run the income tax 
department in our business and go to Washington a great 
deal — 

Q103 (Interrupting) Before prohibition? A Yes. If 
you will remember, the taxes, income taxes, were very high 
in ’17 and ’18. 

MR. KALISH: You mean 1917 and 1918? A Yes. 
There was a section of the 1917 law that said youfr assets 
must be either needed in your business or else distributed to 
the stockholders, or else the income tax would increase very 
much. I don’t know whether you remember back, that 
1917 law. Marion E. Taylor — at that time Mr. Miller had 
died, and Marion E. Taylor had bought out his stjock and 
owned practically all of the corporation. We didn’t need 
the money in the business because we couldn’t run the dis¬ 
tillery, so I conceived the idea of going into the rehl estate 
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business at that time, and I suggested it to Marion E. Tay¬ 
lor and he bought the building at Fourth and Jefferson now 
known as the Marion E. Taylor Building, and he also 
bought the building at Fourth and Chestnut now known 
as the Francis Building, and put up an eleven story annex 
on that, and this Judge Arthur Peter — 

MIR. KALISH: Arthur who? A Arthur Peter. He 
lived here in Louisville. He was our attorney and we went 
to Washington, he and I, and got permission to go into the 
real estate business so that Wright & Taylor would need 
the money in the business and would not have to pay it out 
to the stockholders or else pay a heavy increase in the tax. 

• • • • 

i 

Q126 Now, Mr. Bullitt, you have discussed the activities 
of your concern up to the time of prohibition: Did your or¬ 
ganization, Wright & Taylor, make any sales of whiskey 
bearing the trade mark Old Charter after the Prohibition 
Act went into effect? A Yes, a great many. Old Charter 
was the only whiskey we sold after prohibition. 

• • • * 

Q12S And do you know whether they were sales of 
whiskey that was distilled prior to prohibition or subse¬ 
quent to prohibition? A Distilled prior to prohibition. 

Q129 Did you do any distilling of whiskey in the prohi¬ 
bition period whatsoever? A We secured a permit in 
1929 to make somewhere between four and five hundred 
barrels of Old Charter at the A. Ph. Stitzel plant. They 
only appointed four distilleries to run during prohibition 
and Stitzel was one of them where six or seven of us had 
our allotment made. Brown-Forman had his made up 
there. Phil Hollenbach made his up there. They allowed 
us a certain time and we took a lease on the distillery and 
the distillery was run and the labels showed Wright & Tay¬ 
lor as distiller. 

• • • • 
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Q133 Where was the Stitzel warehouse located? A 
Up in the upper part of town, on Story AvenueJ in Louis¬ 
ville. We started concentrating in the fall of 19&3 and fin¬ 
ished concentrating in February, 1924. It was dangerous 
to keep whiskey out in the country; we had to k^ep guards 
on duty and a system of alarms; people were always trying 
schemes to break in and steal the whiskey. Tb f e Govern¬ 
ment, knowing this, appointed certain distilleries where all 
the whiskey was concentrated. I think there w^re four of 
those warehouses. 

Q134 You mean all over the United States? A Over 
the State. 

• • • • 

i 

Q136 This Old Charter whiskey that you concentrated 
in the Stitzel plant: Did you get any receipt for it, and 
if so, in what form was that receipt? A I dpn’t really 
remember. Our relations with Stitzel were ver^r friendly, 
and I agreed with Mr. Van Winkle, who was the Active man 
in Stitzel’s, to take our whiskey, and we drew up a contract 
stating that we would deliver so many thousand barrels and 
so many thousand cases of whiskey to him for concentra¬ 
tion under the prohibition law. The Government gave us a * 
prohibition permit extension of Stitzel *s permit, to sell our 
whiskey under our own name, so we brought out of Stitzel 
under our own name, but with Stitzel actually the bailee — 

I presume you would call it — of the whiskey. Is that the 
right word, bailee? 

I 

• • • • 

Q139 What is meant by warehouse receipts? A Why, 
a distiller makes whiskey and puts it in his bonded ware¬ 
house. Say he makes a crop of 20,000 barrels. His sales¬ 
men go around and sell the whiskey, sell one hundred bar¬ 
rels to this man. The man doesn’t want that o^e hundred 
barrels of whiskey; he wants to own it. The distiller makes 
out warehouse receipts; or a lot of receipts. Ejach receipt 
calls for, say, five barrels. The distiller sigps those re¬ 
ceipts and he then turns them over to the purchaser. The 
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purchaser pays him the price in bond and this whiskey be¬ 
longs to the man that purchases it. All storage, taxes, in¬ 
surance and so forth is charged against that purchaser un¬ 
til the whiskey is withdrawn from bond. That whiskey is 
regarded in law* as belonging to the purchaser of the ware¬ 
house receipts. If the distiller were to fail that whiskey 
could not be touched by the creditors of the distiller, be¬ 
cause it belongs to the purchaser. The distiller acts as a 
warehouseman under the Warehouseman’s Law of the 
State of Kentucky, which w'as especially drawn to cover 
the storage and sale of whiskey in bond. That whiskey 
may stay in there four or five years, until the owner 
chooses to withdraw it. "When he prepares to withdraw it, 
he sends a check dowm to us to cover the storage, tax and 
so forth, and then we release it to him. 

• • • • 

Q143 Now', from the time that prohibition wrent into ef¬ 
fect, and after the date when you concentrated the Old 
Charter whiskey in the Stitzel warehouse, did you sell any 
Old Charter whiskey? A You mean between January, 
1920, and, say, January 1, 1924 when they concentrated it? 
Yes. we sold quite a bit. In the Spring of 1920, when New 
York was fairly open, w'e made eight or ten, maybe more, 
shipments of maybe 1,000 cases each to New York besides 
such retail trade to druggists of 5, 10 or 25 cases as they 
might order. 

Q144 Now% betwreen 1924 and, let’s say, 1933, did you 
make any sales of Old Charter w'hiskey? A We made 
them every day. The Government afterwards cut the 
amount that a druggist could buy down to either 10 or 5 
cases — I can’t remember which, but it seems to me it was 
10 cases for a w’hile and afterwards cut down to five. Any¬ 
way, I know it wasn’t over ten. 

Q145 You mean that could be purchased at any one 
time? A At one time. If somebody with a sales permit 
wanted to buy some whiskey he applied to the Prohibition 
Director of the State and got what is called a 1410 permit. 
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There were six or seven copies of this permit. A cc^py was 
sent to most everybody — two or three copies we|re sent 
to us. 

I 

Q146 You mean after he purchased it? A In order to 
purchase it; he sent in this 1410 with his orde^r. We 
couldn’t turn a wheel until we got it. Then we took the 
permits to the Custom House and had them approvjed, and 
then we shipped the goods and kept a copy of the 1(410 for 
our records, and sent one to the local Collector of Internal 
Revenue for his records, and the carrier, Express Company, 
they got a copy for their records. The man who got the 
goods, say in Milwaukee or Chicago or wherever it might 
be, a copy was sent him and he had to show that bopy to 
the agent of the Express Company when they delivered the 
goods. That was the procedure under prohibition. 

Q147 Now, if a man wanted to buy the whiskey Without 
having it delivered how w r ould he go about it? A You 
mean during prohibition? 

Q14S Yes; but just didn’t*want it delivered right away? 
A I don’t remember that we sold any that way. 

Q149 What about warehouse receipts: Could he buy 
whiskey on warehouse receipts? A The warehouse re¬ 
ceipts had all been made previous to prohibition. Those 
warehouse receipts passed from hand to hand just like com¬ 
mercial paper; anybody could buy one if he wanted to. A 
wholesale dealer in Chicago, for instance, could buy more 
than 10 cases if he had a "wholesale permit. He coiild send 
down here warehouse receipts for five barrels of Whiskey 
and have it bottled up, or ten barrels, and have it bottled 
up, provided he got a permit. Then we would sAip it to 
him. Then, he had a extension permit. Some tiig drug 
house in Chicago — a druggist who wanted to bhy from 
him, the druggist would make application on a 1410 to him 
to buy the whiskey, and this whiskey would be delivered 
from the wholesale drug house to the druggist on ^ie 1410 
the same way we would deliver it from here. 
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Q150 During the prohibition period was there any 
whiskey sold in bulk? A No. 

Q151 The requirements — as I understand it, under the 
law it had to be sold in bottles only? A Had to be shipped 
and sold in bottles, except whiskey could be sold abroad 
for medicinal purposes, and some fellow came over here 
from Scotland and I sold him five hundred barrels, which 
he bought presumably for medicinal purposes. I went to 
Washington and secured a permit to ship these five hundred 
barrels to him, and the five hundred barrels were shipped in 
bulk, in wood, in the original barrels to this man in Scot¬ 
land. That is the only case that I recall where we shipped 
any whiskey in wood during prohibtion. 

• • • • 

Q153 Would you know the extent of your sales during 
the prohobition period of Old Charter whiskey? A Well, 
the highest year — not counting this stuff that went to 
New York in the Spring of 1920 — the highest year of our 
retail sales was about 7,500 cases, but we would not cut the 
prices, and our sales, in the last year w^e ran, to the retail 
trade, were about 3,500 cases. 

MR. KALISH: What year was that? 

A Well, we sold the whiskey out in July, 1933 to the 
U. S. Distillers, and we ran our fiscal year from July to 
July, so in the year of July of one year to June 30th of the 
next vear — 

Q157 Now, you mentioned something about the U. S. 
Distillers: Did you have any connection with the U. S. 
Distillers? A Yes. 

Q158 Did you have any connection with an organization 
known as Wright-Taylor Distillery Company? A Yes, I 
was made President of the Wright-Taylor Distillery Com¬ 
pany. 

Q159 Tell us the history, if you will, of your relations, 
Wright & Taylor’s relations, with the U. S. Distillers and 
the Wright-Taylor Distillery Company? A In early July, 
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1933 Mr. Levy, Fred Levy of Louisville, brought in and in¬ 
troduced to us a man named James Bums from New York. 
Mr. Taylor and I sat in conference with him and Bums pro¬ 
duced a letter of Mr. Timken — W. R. Timken, I think are 
his initials — showing that Bums was authorized to act for 
him. We dickered around for several days, maybe longer, 
and finally sold all our holdings — practically ^11 of our 
holdings except a few cases — to Mr. Timken ajad Bums 
together for a certain amount per barrel and a certain 
amount per case. Burns paid us $10,000 to bindj the sale. 
It was really — we understood Mr. Bums represented Mr. 
Timken, and we had no reason to think that Bum^ had any 
large sum of money of his own. Bums then weijit to New 
York and came back and paid us $90,000 more, making a 
$100,000 payment on the whiskey, and he organised a cor¬ 
poration called the U. S. Distillers, and we sold all of this 
whiskey to the U. S. Distillers. 

Q160 I show you a document which has been identified 
as Respondent’s Exhibit 3 for identification and I will ask 
you if you will please read it and tell me if you have ever 
seen it before or know anything about the transaction re¬ 
ferred to? A Yes, this is the sales contract under which 
we sold practically all of our holdings to the U. S. Distillers 
under date of July 18,1933. 

Q161 What do you mean by “practically all of our hold¬ 
ings”? A We retained a few cases, I don’t know how 
much, fifty or one hundred, something of that kind, partly 
to take care of customers we wanted to favor and partly to 
reserve a little for ourselves. 

Q162 Did you have anything to do with the transaction 
which was represented by that Exhibit 3? A I sat in all 
of the conferences and was the expert man in the whiskey 
business — while Mr. Taylor was President of th^ concern, 
I was really the experienced distiller and sat in the confer¬ 
ences and we three — the two of us came to the conclusion 
together. 

Q163 Do you know the relationship between the U. S. 
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Distillers and the Wright-Taylor Distillery Company? A 
Yes, the Wright-Tavlor Distillery Company was a wholly 
owned subsidiary of the U. S. Distillers. 

Q164 Were you an officer of either the Wright-Taylor 
Distillery Company or the U. S. Distillers ? A Mr. Burns 
asked me if I would be willing to head a company in case 
they wished to put up — bring out a new company for the 
purpose of building a distillery and selling this whiskey he 
had bought. I told him I would, so Mr. Dodd, who was at¬ 
torney for Wright & Taylor, and also Mr. Burns’ attorney, 
incorporated the Wright-Taylor Distillery Company, of 
which I was made President. 

Q165 Now, I show you another document, identified as 
Respondent’s Exhibit No. 4 and ask you if you know any¬ 
thing about the transaction related in that document? A. 
Yes, I know all about it. 

Q166 The Wright-Taylor Distillery Company referred 
to therein is or is not that of which you just stated you 
were the President? A It is. 

• • • • 

Q174 Actually, what did you sell the U. S. Distillers and 
the Wright-Taylor Distillery Company? A We sold them 
20,500 cases of Old Charter bottled in bond in pints; we 
sold them 1100 and some odd barrels of whiskey, Old Char¬ 
ter whiskey, already made in Wright & Taylor’s name at 
the Stitzel Distillery, and approximately 400 barrels more 
to be made under the prohibition permit we had obtained 
from Washington. These last 400 odd barrels were to be 
made in the fall of 1933. 

MR. KALISH: 400? 

A 411, it turned out to be finally, to be made in the fall 
of 1933. It was made, most of it, in the closing days of De¬ 
cember, and maybe 100 barrels of it was drawn off on Jan¬ 
uary 2,1934. 

• • • • 

Q18S Referring again to Respondent’s Exhibit 4, which 
you have testified to: What vras transferred to the Wright- 
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Taylor Distillery Company? A This paper transferred 
to the Wright-Taylor Distillery Company good willL brands 
and trade marks of Wright & Taylor for a consideration of 
$50,000. 

Q189 Now, at that time, July 18, 1933, I think the date 
is, what, if anything, did Wright & Taylor retain with re¬ 
spect to the liquor business? A They retained a few 
cases for personal use and to take care of one or two cus¬ 
tomers that we felt — local customers that we fe^t should 
be taken care of. 

Q190 Then, other than the few cases which ybu state 
were retained, fifty to one hundred cases of Old Charter 
whiskey, you disposed of all the whiskey holdings that you 
had? A Yes. 


Q193 What transpired after that in your activities with 
respect to the whiskey business and trade mark Qld Char¬ 
ter? A I was made President of this Wright-Taylor Dis¬ 
tillery Company and Burns went back to New 'Sfork and 
conferred with Mr. Timken, and then they got ih contact 
with E. B. Smith & Company, bankers and brokers, at 15 
Broad, New York, and after they had gone a certain way 
Burns either telephoned or telegraphed me to come up 
there, and I stayed up there four or five weeks in conference 
with Burns, Timken, and Mr. Hathaway of E. B. Smith & 
Company. 

Q194 What happened after that, if anything? A E. B. 
Smith & Company did not want to take over this Wright- 
Taylor Distillery Corporation that Burns had hail, and of 
which I had been President, because they wante4 to start 
with a clean slate, so they established the Wright |& Taylor 
Distilling Corporation under the laws of Maryland to take 
over the assets — the bulk assets — the barrel goods, and 
this was a company that Smith was going to flo$t on the 
curb exchange in New York, and they were going io build a 
distillery down here and sell a million dollars or more 
worth of stock. The U. S. Distillers were to retain the ti- 
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tie to the case goods, 20,500 cases, because Smith did not 
care to sell enough stock to take care of the purchase of 
that, but the Wright & Taylor Distilling Corporation was 
going to be the sales agent for this Old Charter bottled in 
bond and would get a certain proportion of the sales of all 
the whiskey they sold. 

MR KALISH: Which Wright & Taylor was that! A 
Do you want this on the record or off? The original Wright 
& Taylor — Bums established the Wright-Taylor Company 
which took over the good will, brands and trade marks, but 
the U. S. Distillers, as the original company, retained title 
to the Old Charter bottled in bond. Then E. B. Smith & 
Company established a new corporation, a Maryland cor¬ 
poration called the Wright & Taylor Distilling Corporation, 
and they took over the title, if I am correct in this, to the 
bulk goods and the good will, brands and trade marks. 

Q195 Now, did you have any connection with the Wright 
& Taylor Distilling Corporation that was created by E. B. 
Smith & Company? A I was to be President of that. 

Q196 In fact, were you made the President? A Yes. 

Q197 Did that company become active in distilling whis¬ 
key? A No; after E. B. Smith & Company had gone on 
quite a ways, for some reason or other they dropped the 
project and so the Wright & Taylor Distilling Corporation 
really never went into the manufacture of whiskey at all. 

Q19S Do you know anything about the plans that were 
arranged for this Wright & Taylor Distilling Corporation, 
as to what it intended to do? A Yes, they intended to 
build a distillery. They had me buy a plot of ground out 
here south of Louisville, about ten to fifteen acres, on which 
the distillery was to be put up, and I consulted with archi¬ 
tect and had him draw plans for this distillery. Meanwhile 
Smith — I being under the supposition they were going on 
through and float the company, sell the stock — for certain 
reasons of their own they dropped the idea, and I finally 
sold the lot which had been bought for Wright & Taylor — 
for this distillery' — bought for the Wright & Taylor Dis¬ 
tilling Corporation. 
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Q200 Now, the instrument that you have just identified, 
Respondent’s Exhibit No. 8, referring to the transfer of 
the good will and trade marks from the Wright-Taylor Dis¬ 
tillery Company to the Wright & Taylor Distilling Corpora¬ 
tion, relating to trade marks, good will, and so foJ-th: Do 
you know what became of the bulk goods that were sold to 
the U. S. Distillers at that stage? A The bulk goods, 
after Smith’s plan for the new company fell through — 

Q201 (Interrupting) Excuse me, I want to corirect that 
question: It should be do you know what became of the 
bottled goods or any bulk goods — make that and/or any 
bulk goods? A Starting first with the bottled goods, some 
3,000 cases were sold to the State of Michigan. Eventually, 
after the deal fell through the balance of the case goods, 
some 17,000 cases, were taken back by Wright & Taylor. 

Q202 Now, I did not refer to that stage of the proceed¬ 
ings, but at the time of the transfer of the trade marks and 
good will from the Wright-Taylor Distillery Company to 
the Wright & Taylor Distilling Corporation what became 
of the whiskey, the stocks of whiskey which were at that 
time, according to the transfer, in the hands of the U. S. 
Distillers ? A The case goods were retained by the U. S. 
Distillers and the barrel goods, I think, were taken over by 
the Wright & Taylor Distilling Corporation. 

Q203 Now, as I understand you to say, the deal for 
carrying forward the plans for the Wright & Tajylor Dis¬ 
tilling Corporation fell through, or, at least, E. Smith & 
Company did not go forward with those plans? A No. 

Q204 What happened then, after that, if you recall? A 
The Company was — after some few months it was finally 
wound up and the barrel goods were sold to the Bemheim 
Distilling Company. 

MR. KALISH: Which company was wound up? A 
The Wright & Taylor Distilling Corporation, and the bulk 
goods were sold to the Bernheim Distilling Company. 
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Q205 What became of the good will and trade marks 
that had been assigned to the Wright & Taylor Distilling 
Corporation! A All of these were sold to the Bernheim 
Distilling Company. 

Q206 By that do you mean that the good will and trade 
marks and the bulk goods that were acquired by the Wright 
& Taylor Distilling Corporation were transferred to the 
Bernheim Distilling Company? A Yes. 

Q207 Do you know about when that took place? A I 
should say it was some time in the Spring of 1934. 

Q20S You don’t know that definitely? A No, I don’t 
know that definitely. You see, I had nothing to do with it. 

Q209 Did you receive any compensation for your activi¬ 
ties in connection with the Wright & Taylor Distilling Cor¬ 
poration? A Yes. I was to have a contract for five years 
at $15,000 a year. When it fell through they compromised 
the matter by paying me $5,000. 

Q210 And what was that for, for services performed? 
A Yes. 

• • • • 

Q216 Did you and Burns have much contact with one an¬ 
other with respect to the sales of Old Charter whiskey and 
as to the creating of the new company? A Yes, Burns 
was here as often as I was in New York. He was a very 
nervous, active, energetic sort of man and always had 
schemes that he wanted to talk over with me, and he sold 
some of this whiskey himself various places, which were 
billed out for him. 

• • • • 

Q223 Now, tell us about the sheet marked 2257? A 
That covers the sale by us to the U. S. Distillers — 

Q224 To you or by you? A By Wright & Taylor of 
Louisville to the L T . S. Distillers of New York, of 20,500 
cases of Old Charter, pints, bonded, and 1600 barrels of Old 
Charter of various ages from 1930 on, and also the good 
will, brands and trade marks. 
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Q225 That bears what date? A That was under date 
of July 18,1933. 

• • • • 

Q251 Now, a little while ago you stated, I believe, that 
some 3,000 or more cases of Old Charter whiskey weiie sold 
to the Michigan Liquor Board? A Correct. 

Q252 Do you know who sold those, that is to say, who 
was responsible for the sale of those? A They wei|e sold 
from New York and I think — lam not positive, but I think 
Mr. Burns sold them. 

Q253 Do you know about when those 3,000 case^ were 
sold, approximately? A I should say, without remem¬ 
bering exactly, that they were sold somewhere in the Spring 
of 1934. 

Q255 What became of the other approximately 17,000 
cases of Old Charter whiskey? A Wright & Taylor pur¬ 
chased it back. 

Q256 That is to say, your organization, Wright & Tay¬ 
lor? A Yes, Wright & Taylor of Louisville, Kentucky 
purchased it back, and cancelled the note. 

Q257 The Wright & Taylor with which you are con¬ 
nected purchased back approximately some 17,000 cases? 
A Yes. 

Q258 From whom? A From the U. S. Distiller^. They 
purchased that back in April, I think, 1934. | 

Q259 I show you here some papers and ask you if you 
know anything about them, or if you can identify the same? 
A Yes, I am familiar with this transaction. 

Q260 Please tell us about it? A This whiskey, some 
17,000 cases of whiskey, was stored in the warehouse of the 
Stitzel Distillery Company. Mr. Van Winkle, who was one 
of the head men in the Stitzel Distillery, came dpwn to 
Wright & Taylor’s office and persuaded Mr. Taylor to buy 
back this whiskey from the U. S. Distillers, and thii letter 
signed by Mr. Taylor’s secretary and letter confirming, by 
J. Burns, under dates respectively of April 26th an<jl April 
28th, 1934, confirmed this repurchase of this whiskey by 
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Wright & Taylor. I recognize Mr. Burns’ signature, and 
while this letter (indicating) is not signed I had a hand in 
drawing it up. 

• • • • 

Q264 Was it your intention at that stage to go back into 
the business of distilling, or engage in the serious sale of 
whiskey at the time? A No; nothing definite, but Mr. 
Taylor took a notion he wanted to buy it back and he bought 
it back. Later on we did go into the distilling business. 

Q265 When you went back into the distilling business 
later on, as you state, what name did you use ? A Permits 
were hard to get Bonnie Bros., who had formerly been 
distillers, had a permit but no cash, so Wright & Taylor 
took over the corporation of Bonnie Bros. 

Q266 What was the name? A Bonnie Bros., and we 
spent $300,000 building a distillery, of which Wright & 
Taylor owned ninety per cent, approximately, of the stock. 
Wright & Taylor made me President of that company and 
we ran it for two or three years and made 125,000 barrels 
of whiskey down there under Bonnie Bros.’ name, of which 
about half of it was sold to Seagram — Joseph Seagram & 
Son — and then, later on, in 1938, we sold the distillery and 
all the whiskey we had out to Parke & Tilford of New York, 
and retired from the whiskey business. 

Q267 What year was that you sold out entirely? A 
The fall of’38. * 

Q Did you, in starting this new business with this new 
distiUerv, intend to use the trade mark Old Charter? A 
We tried very hard — Mr. Schwarzhaupt w T as President of 
the Bernheim Distilling Company. He was a very good 
friend of mine. I was in New York — in the first place I 
wrote to him and asked him if he would seil back the Old 
Charter brand to us, and he replied no. I went to New 
York and went down to see Mr. Schwarzhaupt, who I knew 
very well, and after passing the time of day with him I said, 
‘‘Emil, I would like to buy back that Old Charter brand.” 
He said, “Tom, I don’t want to sell it.” I said, “Emil, we 
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want to buy it back very badly and use it in connection with 
Bonnie Bros.’ Distillery, and I wish you would jjrat a price 
on it.” He said “Tom, I don’t wish to sell it at any price, 
and I don’t want to talk about it any more. I am glad to 
see you, but let’s talk about something else.” £ sat there 
an hour, but of course, nothing more was said about Old 
Charter. 

Q269 Now, getting back to the 17,000 or thereabout, 
cases of Old Charter pints that you repurchase^ from the 
U. S. Distillers: What became of those, of that goods ? A 
We peddled them out all over the country, a[nd finally 
wound up the sale of them in the latter part of June, 1937. 

Q270 Now, you repurchased them in what yeap? A We 
repurchased them in April, 1934. 

Q271 And you distributed them up through 1937? A 

To about the middle — somewhere in June, 1937J 

* 

* * * * 

Q283 Were any of these circulars turned o^er to Mr. 
Bums, such as Respondent’s Exhibit No. 21? A It is en¬ 
tirely possible they were; we gave him anything he wanted 
and he usually wanted most everything. I don’t think that 
these circulars were got out immediately after prohibition, 
because I see here on the stamp (indicating) ‘‘Made in the 
Spring of 1916; bottled in 1930”, so I presume tow, from 
that, that this circular wasn’t got out until 1930. I don’t 
know, but it just stands to reason that we would not have 
given a date ahead on that. I remember getting: them up, 

but apparently it was 1930 when it was done. 

• ! 

• • • • 

Q291 Now, what were these circulars, such as Respond¬ 
ent’s Exhibit 17, 18, 19 and 20 used for? A They were 
used to prepare to start up the sales of this 20*500 cases 
that U. S. Distillers had bought from Wright & Taylor. 

Q292 Was that some of the activities of Mr. If urns? A 
Yes. 

• • • • 
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Q301 How many shares of stock did yon have in the 
Wright Taylor Distillery Company? A Three. 

Q302 Do yon know how many Mr. E. Leland Taylor 
had? A Three. 

Q303 And the rest of the stock: Who owned that? A 
The U. S. Distillers; it was practically a wholly owned sub¬ 
sidiary of the U. S. Distillers. 

• • • • 

Cross Examination by Mr, Kalish: 

• • • • 

XQ426 After June of 1933 yon did not cut out any of 
the customers that yon had been selling during prohibition? 
A We sold the whiskey to the U. S. Distillers in July, July 
18,1933, and of course, we quit 

XQ427 But when you resumed selling this 17,000 cases 
in the spring of 1934 — you resumed selling that 17,000 
case lot: Eight? A Yes. 

XQ428 When you resumed selling that 17,000 case lot 
in the spring of 1934 you kept on selling to the same old cus¬ 
tomers you had been selling to prior to June, 1933? A 
No; my recollection is we didn’t; we sold more to whole¬ 
salers. During prohibition we sold no wholesalers, and my 
recollection is that after we bought the whiskey back in 
April, 1934 we sold practically only to wholesalers. 

XQ429 That is because the channels of distribution had 
changed: Is that right? A Yes. You see, under the 
present laws you cannot sell to a retailer. The distiller 
must sell to a wholesaler, and the wholesaler sells to the 
retailer. Theoretically a distiller cannot get ony of his 
own goods unless he buys them — in fact, Mr. Van Winkle 
of the Stitzel Distillery swears he buys his own whiskey 
from the Pendennis Club; he sells to the wholesaler and the 
wholesaler sells to the Pendennis. You see, we were pro¬ 
hibited by law from selling the people we sold before. 

XQ430 But in selling this 17,000 case lot in 1934, 1935, 
1936 and 1937, you did not intentionally keep that whiskey 



from any particular section of the public, did you? A We 
tried to protect our Chicago man, but it was very hard to 
do, because some other people wanted to buy it and cut in 
on him, and would get somebody in St. Louis to buy a ware¬ 
house receipt for one hundred cases, and then they would 
get the warehouse receipt and send it down to us to tax 
pay and we would have to do it. 

XQ431 Then, he would sell at Chicago? A Yes, but 
we would try to keep all such sales unbought, whenever 
he suspected that was being done. We had one agent in 
Chicago, and we tried to protect him. 

XQ432 But his idea there was to sell throughout Chi¬ 
cago : You relied on this Chicago distributor to sell 
throughout that area: Is that right? A Yes. So you 
can see — after we bought the whiskey back the laws did 
not go into effect at first, but as soon as they did go into 
effect all of these small dealers we had sold jufet auto¬ 
matically moved out of the picture; they could pot buy 
from us. 

XQ433 As a matter of actual fact, you never had any 
contact with Mr. Burns or any of his companies like the 
U. S. Distillers, or the Wright-Taylor Distillery, or the 
Wright & Taylor Distilling Corporation — you never had 
any contact with any of those concerns for your [employ¬ 
ment? A I had a verbal agreement with Harold Hatha¬ 
way of E. B. Smith & Company. 

XQ434 When you say verbal you mean you had dis¬ 
cussed it with him? A And he had agreed that jl should 
have that salary or more. 

XQ435 But there was no formal contract ever drawn 
up? A No. 

XQ436 Is that right? A Correct. It was in consid¬ 
eration of this promise that they gave me $5,000 when the 
thing dropped through. 

XQ437 What did you do: You demanded some sort of 
clean-up on it? A I asked for $10,000 and they said no. 
I was a very close personal friend of Hathaway — we had 
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got quite well acquainted and I used to go out to his 
house for a meal. Harold called me up and said, ‘ ‘Tom, 
if you insist on $10,000 they are going to fight it and it 
will cost you a good deal. I can get you $5,000.” I said, 
“Harold, are you talking as E. B. Smith & Company or 
the Wright & Taylor Distilling Corporation, or my friend, 
Harold Hathaway”, and he said, “Your friend, Harold 
Hathaway”, and then I said, “I will take it”. 

XQ43S Then E. B. Smith & Company disputed your 
claim to any money? A No, but they thought $10,000 
was too much. No, they never disputed it at all; they 
thought $10,000 was too much. 

XQ439 If you had a binding agreement for five years 
employment at $15,000 — that is $75,000 — they certainly 
disputed your right to $75,000? A I never claimed $75 ,t 
000; I would not have claimed it. 

XQ440 Then, you never thought you had a binding 
agreement that entitled you to $75,000? A I felt if the 
company — in fact, they were anxious to put in this con¬ 
tract— they said, “We don’t want you starting out with 
us and then” — I think Mr. Cutler, John Cutler, who was 
really the leading partner in Smith at the time, and Harold 
Hathaway were present — I am not positive of that. But 
I know it was said “We want to have a contract with you” 
so you could not leave us and go with somebody else. That 
was just a matter of a gentlemen’s agreement, but in view 
of this gentlemen’s agreement they paid me $5,000. 

XQ441 But you never believed you had a full claim 
of $75,000 on them when they quit? A If the company 
had gone through I would have got it. 

XQ442 But at the time you demanded $10,000 you did 
not feel you had a claim for $75,000? A I should have 
claimed $75,000 if I thought so. 

XQ443 So you did not believe that you at that time 
had a good, enforcible contract for $75,000? A No. No¬ 
body else would have, under the circumstances, I don’t 
think. We held a great many meetings up there, and it 
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was discussed in the meetings and was stated that it was 
arranged to pay me a salary of $15,000 a year and give 
me a contract for five years. 

XQ444 Let me ask you this: Had you been paid any 
other monies for the many trips you took to New York 
in connection with this? A All of my expenses were 
paid. 1 

XQ445 But not for your time? A Yes. When the 
TJ. S. Distillers bought the whiskey it was arranged be¬ 
tween Wright & Taylor and the U. S. Distillers that my 
salary was to be divided between them, and Wright & 
Taylor were to pay half and the U. S. Distillers were to 
pay half. This was done. Now, whether this — my mem¬ 
ory is hazy, but for two or three months at least this was 
done, and then it may have been — I can’t remember posi¬ 
tively now — that Wright & Taylor dropped it and the 
U. S. Distillers — the Wright & Taylor Company paid it 
all. I am not certain whether Wright & Taylor Continued 
to pay me half until it fell through or whether 4- at first 
I know it was paid fifty-fifty, and then, anyway, ,1 got my 
full salary from one— 

XQ446 (Interrupting) Or the other. A. Or the other, 
or both together, until it fell through. Then Wright & 
Taylor restored my former salary, so there was po period 
in which I did not get the full salary. Of course, all my 
expenses, car fare and hotel bills at the Waldorf for sev¬ 
eral months, were paid to me. 

XQ447 Let me ask you this: Your records at your 
office in the Francis Building would show just whejn Wright 
& Taylor started paying you half salary and then Wright 
& Taylor stopped paying you salary altogether, knd when 
Wright & Taylor restored your salary? A Yes. 

XQ448 And that record is still in existence? A I pre¬ 
sume so. 

MR. KALISH: I am going to ask that that lie shown; 
it is better than his recollection, I think. 

MR. JACOBI: Of course, I personally have rio serious 
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objection, but it looks rather personal; I don’t know 
whether the witness would care to divulge the amount 
he got in salary. If a request is made of the Secretary 
to look at the books and give you the dates, maybe that 
would suffice! 

MR. KALIS H: I think that might suffice. 

THE WITNESS: I really don’t care to give the amount 
of salary I received, but I am perfectly willing for her to 
state whether Wright & Taylor paid half up to the end, 
or only up to a certain time. 

MR. JACOBI: Is that satisfactory to you! 

MR. KALISH: Yes. Let me say this: I am not in¬ 
terested in your personal affairs; I am not trying to prv 
into them; I am trying to verify facts pertaining to these 
transactions. 

MR. JACOBI: I might add to the record that I do not 
see the materiality of the particular matter in question, 
but if Mr. Kalish wants that verified, I think it would be 
fair to have the lady tell whether or not one thing or an¬ 
other was true. 

THE WITNESS: I want to say this further, that I 
still continued as manager of Wright & Taylor and when 
I came back from New York I signed checks just the 
same as I did before, no matter whether Wright & Taylor 
stopped paying me or not. I never stopped doing any¬ 
thing around the office. 

XQ449 In other words, you never severed your con¬ 
nection with Wright & Taylor! A No; never. When I 
would go down to the bank to see about borrowing some 
money— 

XQ450 (Interrupting) You mean for Wright & Tay¬ 
lor? A Well, I mean I went down on various errands, 
and the President and Cashiers would say “Which are 
you, are you Wright & Taylor, or are you the Wright- 
Taylor Distillery Company? I would like to know before 
we go any further.” It was quite a joke, when I came 
down, in what capacity I was there. 
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XQ457 Now, will you state what the actual deal was 
which was brought about by Mr. Van Winkle in tHe spring 
of 1940! A You mean 1934? 

XQ458 I mean 1934. A He came up here abd urged 
Mr. Taylor to buy back this remaining bottled in bond, 
as he thought it was an excellent buy, and he persuaded 
Mr. Taylor, in conference with me, to buy it, and, to show 
that he was sincere in asking us to buy it he afterwards 
bought 1,000 cases of it from us for $12 or $1^ more a 
case than we had bought it back from the U. S. Ij)istillers. 

XQ459 Who did Mr. Van Winkle represent in this 
transaction, you or Burns? A He represented Bums. 

XQ460 He represented Bums? A Yes. 

XQ461 So Bums wanted to clean this thing up? A 
Mr. Van Winkle wanted to make a commission, as he was 
working on Bums to sell and us to buy. 

XQ462 Then, he must have had some idea that Bums 
was not going through with his project, the distilling busi¬ 
ness? A Oh, he knew that the original plan had fallen 
through. I am very friendly to Mr. Van Winkle. jHis wife 
and my wife are good friends. We visit each others homes. 
I know him very well. I have discussed various things 
with him at times. Whether Bums was anxious to sell or 
not, I don’t know, but Van Winkle is a high pressure sales¬ 
man and he came up here and high pressured us on this 
thing. I have no doubt he high pressured Mr Timken 
or Mr. Bums on the other end. Bums was really a 
go-between; Mr. Timken put up all the money. Bums had 
no money at all — I say no money at all; I mean ho money 
in big chunks; he couldn’t have handled any of these 
deals himself. He was go-between — he was a high pres¬ 
sure man too. 

XQ463 In other words, Mr. Bums was the stock pro¬ 
moter in the deal? A Yes. Bums — I mean llj. S. Dis¬ 
tillers was not in default on their payments, as I remem¬ 
ber, but Mr. Van Winkle just didn’t see how they could 
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pay all of that money out, so Van Winkle got us and told 
Mr. Taylor he ought to buy, and Bums and Timken, they 
ought to sell. 

• • • • 

XQ465 (Interrupting) No, no; I mean in the final 
wind-up: In other words, when you cancelled off, you 
might say, the amount that he didn’t take, that is, the 
17,000 some odd cases: When you take that off, what 
was the total remaining amount of whiskey, that actually 
had been sold? 

MR JACOBI: Just a minute; I object to the question 
referring to “cancelling off” because heretofore it has 
been testified that the whiskey was purchased first by 
Bums, and then repurchased by Wright & Taylor. 

A It was an outright sale — an outright purchase. 

XQ466 That is your interpretation of the transaction? 
A Yes. 

XQ467 But the papers will speak for themselves: 
Right? A Yes. 

• • • • 

XQ469 Now, you have records which would show the 
withdrawal of whiskies by Bums or the United States Dis¬ 
tillers or any of those companies? A Not all of them, no. 

• • • • 

XQ471 Where would those be? A You can easily get 
the total amount. U. S. Distillers bought 20,500 cases; 
Bums purchased, apparently personally, but really for the 
U. S. Distillers, 158 cases. That makes 20,658 cases were 
bought. We took back 17,133 cases — 

XQ472 How about the bulk whiskey? A (Interrupt¬ 
ing) Wait a minute; let me finish: So, there were sold 
by either Bums or myself the difference between 20,650 
cases and 17,133 cases which we took back, which is —now, 
you can subtract that. 

MR JACOBI: 3,525. 

• • • • 
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XQ479 (Interrupting) But in this 3,525 cases is al¬ 
ready included the 3,000 cases that went to thel Michigan 
Liquor Board: Right? A Yes. Bums and I together 
must have sold 525 cases. Possibly I sold a!couple of 
hundred of those or more; I can’t remember how many 
there were — I don’t remember now; it has been some 
eight years ago. It may have been something jlike 50-50. 
I remember I sold quite a number of cases to people 
who wanted to buy them — at that time consumers could 
buy. I sold some of my friends in New York five case 
lots. All of mv sales were cash — I kept no books on it — 
I had no books here for the Wright-Taylor Distilling Cor¬ 
poration; I merely had a checking account at tbe Citizens 
Union. 

XQ480 When you sold to these friends, wer^ they per- 
mitees? A No, sir. This was after— 

XQ481 (Interrupting) This was after Repeal? A 
Yes. I may have — I don’t know whether I sold any 
before repeal or not. It was a small matter hnd I just 
can’t — I remember I did sell some cases down h^re; maybe 
a couple of hundred — maybe 250, or something like that. 

XQ482 What happened to the bulk goods Referred to 
in the contract of Respondent’s Exhibit No. 3? A Well, 
we delivered the warehouse receipts for such yrhiskey as 
had been made to the U. S. Distillers, and that was 1100 
some odd barrels. There were 411 barrels yet to be made, 
which were made in the last days of 1933 and c}n January 
2, 1934. When this whiskey was made warehouse receipts 
were made and delivered to the U. S. Distillers. They 
were Stitzel warehouse receipts. 

XQ483 Now, this 1,100 and some odd barrels— A 
(Interrupting) Yes. 

XQ484 (Continuing) Never came back t^ you? A 
No. 

XQ485 Is that right? A No; it did not. 
standing and belief is that that was sold to th^ Bernheim 
Distilling Company. 


;My under- 
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XQ4S6 But you have no knowledge of that? A Just 
hearsay knowledge, but I am sure of it. 

XQ4S7 But you have no direct knowledge of it? A 
No — well, no more direct knowledge than if I have a boil 
on the back of my neck; I can’t see it, but I know it is 
there. 

XQ488 Your knowledge of that is not quite as direct 
as that? A Well, I know, but I was told that they 
bought all the brands and trade marks and they bought 
this 1600 some odd barrels. 

• • • • 

XQ502 Bo you have here any of the books and records 
of the Wright-Taylor Distillery Company? A No. 

XQ503 Do you have here the books and records of any 
of these companies with which Mr. Bums was connected? 
A No 

XQ504 The TJ. S. Distillers or these other companies? 
A No. 

XQ505 Did you ever have them here? A No. I 
simply ran a checking account here and kept money for 
any expenditures that might come up. I kept a balance 
of $400 to $500 in bank. 

XQ506 In whose name? A The Wright-Taylor Dis¬ 
tillery Company, and I, as President, signed checks on 
that, and when we wound up Mr. Speed Elliott of New 
York, who was one of the syndicate in New York — after 
they had agreed to pay me $5,000, he telephoned me one 
morning and said “Tom, how much money have you 
got?”, and I said, “$462.40” — or whatever it was, and 
they said, “Well, you take that”, and they sent me a 
draft making up the difference between that and $5,000, the 
$5,000 they agreed to pay me. I don’t think I ever made 
a complete record of the cash — the receipts and expendi¬ 
tures : they just took my word for it. 

XQ507 The expenditures at your end were not very 
heavy? A No. 
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XQ508 What would you say you expended altogether 
out of that account? A I couldn’t say; only a few hun¬ 
dred dollars. 

XQ509 A couple — $200 or $300? A Yes. 

• • • • 

XQ511 Did you ever handle any of the books and rec¬ 
ords of any of these companies with which Mr. Burns was 
affiliated ? A They were all kept in New York. 

XQ512 I say, did you ever handle any of themt A No. 

XQ513 Did you ever see any of them? A No. 

• • • • 

XQ517 And those books and records never 1 left this 
building, did they? 

(Miss Becker entered the room.) 

MR. JACOBI: Let the record show that Miss Viola 
M. Becker is showing the witness a book. 

MISS BECKER: The Minutes of Wright & Taylor. 

THE WITNESS: This is the resolution of ^he stock¬ 
holders of Wright & Taylor authorizing the aihendment 
to the Articles of Incorporation. This is unde^ date of 
April 1, 1919, when we were authorized to go into the 
real estate business as well as to continue winding up the 
distillery business. 

MR. JACOBI: You might read the resolution into the 
record. 

MR. KALISH: Just let me look at it a minute. 

XQ518 Now, will you see if there wasn’t ja further 
amendment? A Miss Becker says there was no^. 

XQ519 There was not? A Yes. 

• • • • 

XQ545 Will you let me see your contract wiht Stitzel 
for warehousing this Old Charter whiskey? 

(The witness left the room.) 

MR. JACOBI: This line of cross-examination is be¬ 
lieved to be far out of line with the direct examination, 
and utterly immaterial and irrelevant to the issues. 




312 


(The witness here returned to the room.) 

(A Here is a copy of the contract. The original is in 
the safe. 

MR. JACOBI: Witness produces copy of a contract 
on request of counsel for Petitioner. 

XQ546 This contract which you have produced here is 
— you have the original of this, don’t you? A Yes; it is 
down in our safety vault. 

XQ547 Was this contract ever endorsed over to Mr. 
Burns or the U. S. Distillers or any of its affiliates ? A No. 

XQ548 Now, you operated under this contract with 
Stitzel? A Yes. 

XQ549 Up to the last, when you had your last bit of 
Old Charter: Right? A Yes. 

XQ550 And that was some time in 1937: Right? A 
Yes — no, because we moved our whiskey from Stitzel’s. 

XQ551 With that correction, I should say. A Some¬ 
time in 1934, although really the contract was void, because 
the whiskey had all been bottled up, and after we bought 
it back we had warehouse receipts covering the storage 
of the whiskey with all the stipulations thereon, and the 
warehouse receipts were in lieu of the contract. No con¬ 
tract was needed or required; it was only when we were 
storing there, bottling, and shipping that we had to have 
a contract 

XQ552 But, at any rate, this contract you had with 
your warehouseman, for whatever it was worth, what¬ 
ever it meant, was never endorsed over to Burns or the 
U- S. Distillers or any of those concerns? A No. 

XQ553 Now, you had some permits, I understand — at 
least, I have been led to believe by some testimony here 
that some time in — oh, maybe 1929 or 1930 or 1931 or 
1932 or 1933 you had some permits to distil a small 
amount of whiskey? A Yes. 

XQ554 Where would that permit be? A They re¬ 
fused to give us a permit and I went to Washington my¬ 
self and saw Dr. Durand and asked permission to make 
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onr proportion of the crop that was made in the fall of 
1929 and spring of 1930. He refused and I threatened to 
go up on the hill, as I told him, until he gave ps a permit. 
He did give us one. 

XQ555 When? A Within a few weeks after I was 
there. I was there in the fall of 1929 and he promised me 
a permit, that he would give it to me, and he did give it 
to me and we made it at Stitzel’s Distillery, j They only 
designated four distilleries to manufacture during pro¬ 
hibition. 

XQ556 Mr. Bullitt, I want to cut this short. That has 
been covered, and all I want to find out — I am not trying to 
cut you short, you understand — A I don’t pare to talk 
any more than you want me to. 

XQ557 Where would those permits be today? A Why, 
once we secured permission from the Collector of Internal 
Revenue to make this whiskey probably copips of those 
permits were sent to Stitzel. Stitzel made the whiskey 
for us. 

XQ558 Would you not have a copy of thi)se permits 
here? A I haven’t. 

XQ559 Are you sure? A Yes. I am perfectly famil¬ 
iar with the contents of our safety box vault. 

XQ560 You never endorsed over any of those permits 
to Burns or the U. S. Distillers? A They only applied 
during prohibition. 

XQ561 Disregarding that, you never endorsed them 
over to Burns or any of his affiliated companies, the 
IT. S. Distillers— A (Interrupting) No. 

XQ562 Or the Wright-Taylor Distillery Cqmpany? A 
No; we merely agreed to sell him the whiskey. We knew 
at the time no more whiskey could be made at Stitzel’s. 
Warehouse receipts were extant on what had been made, 
and arrangements had been made for what was to be made 
later on in the fall, and there was no occasion for that. 

XQ563 Did you assign over or endorse over to Bums 
or the U. S. Distillers, or any of these affiliated companies 
any contracts of any kind which you had with others, 
prior existing contracts? A No. 
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• • • • 

XQ613 Yon didn’t have much to do with the Wright- 
Taylor Company before they changed the name? A I 
was President of it and represented it down here in the 
transaction, but I had nothing to do with the Kentucky 
Maturing Corporation. I don’t know if I still continued 
to be a director. If I did — it looks like I did, doesn’t it? 

XQ614 Yes. A I had already resigned when I was 
elected President of the Wright & Taylor Distillery Com¬ 
pany. They required me to resign at once, and the resig¬ 
nation was in blank. 

XQ615 In other words, as you were made President or 
an officer of that company they already had your resigna¬ 
tion in blank? A Yes. 

XQ616 Undated? A Undated, so I presume after 
they changed the name they used that resignation. 

XQ617 But you don’t know that? A No. If I had 
thought about it I would have seen that they did. 

XQ61S It is not uncommon, or wasn’t uncommon in 
your experience — I don’t mean that it was an every day 
occurrence— A (Interrupting) No; that procedure 
was familiar to me. 

XQ619 It wasn’t uncommon for you in those days to 
execute more or less formal papers undated? A Yes — 
well, I don’t know. I mean such cases as this — I took no 
offense at being asked to resign, to hand in an undated 
resignation. I understood the procedure. I don’t know 
that I have had any experience with any other except that. 

• • • • 

XQ637 Then, during prohibition did you also have 
wholesalers? A No, but we sold a few — S. S. Pierce of 
Boston — I don’t know whether you know them or not; 
it is quite a big concern. They came down and bought a 
lot of w’hiskev from us once. 

XQ638 You mean warehouse receipts? A Yes. I 
think they had us bottle up some whiskey for them, Old 
Charter. But most of our trade was to druggists who had 
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1410 permits. You know, druggists were the Only ones 
who could get 1410 permits to buy whiskey. 

XQ639 When you made this deal with Bums and Tim¬ 
ken and U. S. Distillers, or any of these companies in 
1933, or any time after that, did any of your salesmen go 
over to Bums or any of his companies? A Bums 
did not want to sell. At that time whiskey was telling at 
retail for very little more per case than he paid us for it — 
I mean in small lots, and there was great belief that 
whiskey would go up to $100 or $125 a case after prohibi¬ 
tion was declared off — that is, old whiskey. Bums didn’t 
want to sell any at retail at the current prices. 

XQ640 Then, he took over none of your sales force? A 
No; not a one. 

X&641 And took over none of your clerks? A No. 

• • • • 

XQ643 At what price per case did you buy! back, as 
you contend, this 17,000 some odd cases? A We bought 
it back at a higher price than we sold it. 

MR. JACOBI: —You may look at your paper that 
Miss Becker produced for you relating to the books if you 
wish, in answering that question. A I know what we 
bought it back for. 

XQ644 At the time when you made this peal with 
Bums in 1933 was there any fairly well established mar¬ 
ket price for old, bonded bourbon whiskey of good quality? 
A Why, it was as uncertain as the waves on t}ie sea; it 
was in a state of flux. It was predicted that whiskey 
would go to $100 a case, and it simply couldn’t be bought — 
I mean no quotations could be made on it. It was just the 
excitement of a boom. 

• • • • 


XQ670 In other words, if a man was a gamble^ he could 
have bought at any time from 1920 to 1932 Warehouse 
receipts for any amount he wanted to pay for? A Ex¬ 
cept that by that time practically all the whiskey in bond 
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had got into the hands of the original distillers. They had 
either had auction sales for storage, taxes and other 
charges and bought the whiskey in themselves if they 
didn’t know the owner, or had bought it back from the 
original owner. Practically no whiskey at all was out 
except that held by these six, seven or eight large dis¬ 
tillers in Kentucky who had permits. 

XQ671 But there was whiskey to be bought on ware¬ 
house receipts? A I doubt it. 

• • • • 

XQ677 I understood you to say that is the way you 
did sell, that you sold a druggist a warehouse receipt for 
five cases and he would withdraw it? A No; we sold him 
the whiskey direct. 

XQ678 You never sold warehouse receipts? A Not 
during prohibition; but before prohibition we sold thou¬ 
sands of barrels on warehouse receipts, but that was before 
prohibition. At that time a man could withdraw a barrel 
of whiskey from bond and take it and put it in his store 
and sell it out of the barrel. 

• • • • 

XQ682 But anybody in 1933 and January, 1934, and 
February and March of 1934 — throughout those months 
could have bought substantial old stocks of whiskey if he 
was willing to pay the price? A He couldn’t have really 
bought them, because he couldn’t have bought them at a 
price that anybody could afford to buy them. As a prac¬ 
tical thing he could not have bought them. 

XQ683 Still, the fact of the matter is that somebody 
bought whiskey from you just before repeal: Isn’t that 
your story? In other words, somebody bought from you 
some 20,000 cases? A He bought us out. 

• • • • 

A The records show that after July, 1933 Wright & 
Taylor paid half of my salary and the U. S. Distillers 
paid the other half, until the Wright-Taylor Distillery 
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Company deal fell through, after which Wrigjht & Taylor 
restored me to my full salary. 

XQ691 When did they restore you to your full salary? 
A For the month of December. 

XQ692 Of what year? A 1933. 

XQ693 Have you made direct reference tq your books 
now? A Yes, just looked it up. 

XQ694 And you say that for the entire iqonth of De¬ 
cember— A (Interrupting) Wright & Taylor. 

XQ695 (Continuing) —Wright & Taylor paid you 
your full salary? A Yes, and they paid mej half salary 
in the intervening months. 

XQ696 November, October, September— j A (Inter¬ 
rupting) The U. S. Distillers or the WrightjTaylor Dis¬ 
tillery Company, one, paid the other half during that time. 

XQ697 And where would those records cjf payments 
be that you received from people other tha^ Wright & 
Taylor, your old company? A No records at all; I just 
took it out of the Wright-Taylor Distillery dompany ac¬ 
count which I checked on. 

XQ698 How did you take that money out, bjr check? A 
Yes. 

XQ699 Made payable to yourself? A I tliink so. 

• • • • 

XQ733 In other words, you were taken up there as a 
sort of front in a financing deal? A Yes — ^ poor boy, 
but honest. 

MR. JACOBI: I wish to remind cross-examining coun¬ 
sel of the fact that Mr. Bullitt was President pf the com¬ 
pany in question. 

MR. KALISH: You are not reminding mp; you are 
reminding the witness. 

MR. JACOBI: No; I am reminding you. 

XQ734 Then, is it not also true that your paritcipation, 
or your officership or directorship and activity in this first 
financing contemplated through E. B. Smith & Company, 
or contemplated by Mr. Burns and Mr. Timken with E. B. 
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Smith — that your position in that was much the same, to 
give the situation a sort of whiskey flavor — Right? A 
Yes, but Smith looked to me as the man they were dealing 
with. Mr. Hathaway, who was in charge of new business 
for Smith, and I got to be very good friends, I visited 
in his house, and so forth. In fact, I think that Mr. Hatha¬ 
way told me if I wasn’t in it they wouldn’t touch it 

XQ735 And was Mr. Bums — you knew Mr. Bums ? A 
Quite well. 

XQ736 That is, you got to know him in this deal? A 
Yes. 

XQ737 You did not know him before this deal? A I 
never saw him before in my life before he showed up 
here. 

XQ738 But after this deal you saw him quite often? 
A Yes. 

XQ739 And talked to him quite often? A Yes. 

XQ740 So far as you know was he an experienced 
whiskey man? A I don’t think he had ever seen any 
whiskey outside of a bottle or glass before he came down 
here — I don’t mean to say he was a dmukard, but I 
don’t think he knew anything about whiskey. Of course, 
he talked to me and I pounded as much stuff in his head 
in a few months as could be done. Bums was remarkable 
intelligent and took it in much better than I thought he 
could. 

XQ741 What did he take in? A I mean the details 
of the business, what the whiskey business was, and so 
forth. He talked to me for hours at a time about the 
business, whiskey business, and this and that and the 
other, and he absorbed quite a bit 

XQ742 When you got through with him he still wasn’t 
a whiskey man? A No matter how intelligent you are 
you can’t learn a trade in six weeks — you can’t leam any 
business, I don’t think. It takes years, somehow or other 
— it looks simple. 

• • • • 
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XQ764 How about the sales that were mado by Mr. 
Bums, the U. S. Distillers, the Wright-Taylor jDistillery 
Company or the Wright & Taylor Distilling Corporation: 
Were all of those sales recorded in these sales IBooks? A 
Except such as I may have sold for cash. 

XQ765 Except such as you personally sold for cash ? A 
Yes, sir. 

XQ766 They were sold through these sales bobks? A I 
think so; Miss Becker will confirm that. 

XQ767 The customers, whoever they were, whenever 
these sales were made, then received an invoice from 
Wright & Taylor, because it was a Wright & Taylor in¬ 
voice form? A I don’t know; it would seem that they 
would have. 

XQ768 From the fact that they are recorded in Wright 
& Taylor’s sales books— A (Interrupting) Yes. 

XQ769 And those being carbon copies of whali they sent 
to the customer? A Yes. 

XQ770 So that the customer at all times got an invoice, 
if he got any invoice at all, of the old Wright & Taylor? A 
You see, the old Wright & Taylor had a license, and a 
license was never taken out, I don’t think, in the name of 
any of the new companies. 

XQ771 The U. S. Distillers? A No. 

XQ772 Or in the name of the Wright-Taylor Distillery 
Company? A I don’t think so. 

XQ773 Or in the name of the Wright & Taylor Distill¬ 
ing Corporation ? A No; I don’t think so. 

XQ774 You don’t think so? A No. Thosb corpora¬ 
tions handled no whiskey in bond. The sale of whiskey in 
bond wasn’t allowed without a license. 

XQ775 But that was merely the sale or transfer of 
warehouse receipts? A Yes. 

XQ776 They never actually handled whiskey as the 
old Wright & Taylor did? A No. 

XQ777 So that so far as any actual customers were 
concerned who may have bought Old Charter -Whiskey at 
















any time in the period immediately preceding repeal, or 
after repeal, so far as they were concerned they were get¬ 
ting that whiskey, if they got it at all, as though coming 
from the old Wright & Taylor — it was accompanied with 
a Wright & Taylor invoice? A Yes. I don’t know 
whether the invoice was sent or not. 

• • • • 

XQ7S7 I am asking you now— A (Interrupting) I 
don’t think that that sale to the Michigan State Commis¬ 
sion appeared anywhere on our books. 

XQ7SS You think not? A No. 

XQ7S9 Where does that appear on your books — it, 
must have appeared on your books somewhere, because the 
whiskey left you? A No; it left Stitzel’s. 

XQ790 You must have something on your books to war¬ 
rant its release by Stitzel? A The U. S. Distillers held 
those warehouse receipts. 

XQ791 It didn’t hold them until it paid for them? A 
They had that much released. 

• • • • 

XQ798 And president of one? A Yes. 

MR. JACOBI: Let him name that company, to make it 
clear on the record. A I was President and Director of 
the Wright-Taylor Distillery Company. My presidency 
was merely nominal; I was being held in reserve until when 
the big company really got under way, and then I was to 
officiate. 

XQ799 Until then you were acting as a sort of front 
for the financing project? 

MR. JACOBI: I object to that. 

A I won’t say that. 

MR. JACOBI: That is a reflection on the company and 
it is a reflection on the witness. 

MR. KALISH: No; it is not. It is no reflection on 
the witness at all; Mr. Bullitt is a very handsome man, 
qualified in the whiskey business and knows his business; 
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I think he would make an attractive president for any 
whiskey financing company. 

MR. JACOBI: I still enter an objection to calling a 
man a front for a proposed company, or a company that 
had been formed— 

A I furnished the background of experience on which 
the company was to be based, to show a sound founda¬ 
tion. I certainly would not call myself a front. 


• • • • 


XQ801 Put it this way: You were to act as the ex¬ 
perienced background for this financing plan? 

MR. JACOBI: I object. ! . 

A I was a man of honor and standing ib the com¬ 
munity, with thorough knowledge of the whiskey business. 
E. B. Smith & Company would not have considered selling 
stock in a whiskey company unless they had a man such 
as me on whom they could rely to see that the company 
was run and carried on in a way that they expected it to be 
done. 


XQ802 But throughout the period you hall no active 
part in the management, because, as you say, you— A 
(Interrupting) I was merely conferred with about the 
business. I was in New York and had conferences with 
lawyers until my head spun — sometimes until eleven 
o’clock at night. 


• • • • 


XQ804 Let me get this in the record — it may be in, 
but Mr. Jacobi cast a cloud on it by what he said the 
record showed — the fact remains that whatever sales 
might have been made, whatever ultimate sales might have 
been made as distillers by the Wright-Taylocr Distillery 
Company or by the Wright & Taylor Distilling Corpora¬ 
tion, these two Burns affiliated companies!—whatever 
sales might have been made, with the possible exception 
of the Michigan State Board sale — I am speaking of the 
few cases sold here and there to Mr. Bums, friends and 
others — those sales all cleared through the books of the 
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old Wright & Taylor Company? 

MR. JACOBI: I object unless the witness can testify 
from his own, personal knowledge. 

A I think you had better ask Miss Becker. 

XQS05 Can’t you look at the books ? 

MR. JACOBI: That still would not tell him about the 
entire, ultimate sales. The witness cannot testify as to 
what was contained in the books of the U. S. Distillers, the 
Wright & Taylor Distillery Company, or the Wright & 
Taylor Distilling Corporation; he can only testify here 
at the present time as to that which appears on the books 
of Wright & Taylor. A Miss Becker tells me that we had 
nothing to do whatever with the sale of 3,000 cases to the 
Michigan State Commission. 

XQS06 How about the sales other than that? A Miss 
Becker is of the opinion, like I am, that except what sales 
I made, all went through, are on the books of Wright & 
Taylor. 

XQS07 Of the old Wright & Taylor? A Yes. 

• * • • 

XQS26 That might help, yes. 

(At this point Miss Becker brought a book into the 
room.) 

THE WITNESS: Can you show the receipt of this 
$100,000 or $10,000? 

MR. KALISH: And the other money too. 

MISS BECKER: There is $10,000, right there. Here 
is the $90,000, right here — U. S. Distillers, New York. 

XQ827 When was the first ? 

MISS BECKER: On the 10th. 

XQS2S And the next one? 

MISS BECKER: On the 17th. 

XQ829 And the next one ? 

MISS BECKER: Right here — here it is “bills receiv¬ 
able”. We had notes for them and they paid the notes 
off. You said you didn't want it that way, all you wanted 
was cash. Here is the next, November 15th — there, U. S. 
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Distillers, $4,000. This is the individual ledger we put it 
in, and this is the general column. There you are, $105,000 
— it is listed in one item, but I have it posted in two sepa¬ 
rate items on there (indicating). 

XQ830 Now, February 21st. 

MISS BECKER: $595; right there. 

XQ831 And April 30th. 

MISS BECKER: It is listed on May 1st. I put it in 
there April 30th. It probably came in too late and we 
deposited it the next day. 

MR. KALISH: Let the record show that Miss Viola 
Becker brought in the cash receipts book of thej Wright & 
Taylor Company and checked through against the pay¬ 
ment of $10,000, July 10, 1933; $90,000 on July 17, 1933; 
$196,000 under date of October 3, 1933; $4,000 under date 
of November 15, 1933; $105,000 under date of January 30, 
1934; $595 under date of February 21, 1934, and $8,750 
under date of May 1, 1934, which checks accurately with 
the statement furnished this witness by Miss Becker for 
the Witness * benefit here earlier in the cross-examination, 
under the title of 4 ‘Statement United States) Distillers 
Account — Covering payment on purchase of July, 1933.’’ 

MR. KALISH: Would you want to put this in? (Indi¬ 
cating). 

MR. JACOBI: For the purpose of this record I think 
it would be advisable now, since Mr. Kalish hUs brought 
the matter to my attention, to offer in evidence the state¬ 
ment of the United States Distillers account covering 
payment on purchase of July, 1933 in the form of a sheet 
furnished by Miss Becker to the witness earlier, and I 
direct same to be marked and offered in evidence as Re¬ 
spondent’s Exhibit No. 34. 

Said statement was marked for identification “Respond¬ 
ent’s Exhibit No. 34 for Identification.” 

MR. KALISH: Subject to the objection thajt the Peti¬ 
tioner does not accept what here appears to be |diss Beck¬ 
er’s conclusion that there was a purchase -j- in other 
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words, except for the word “purchase” we accept this 
statement As to whether the transaction was one of pur¬ 
chase or something else is to be shown by the record and 
evidence heretofore adduced. 

i _ 

MR. JACOBI: There is no objection to the accuracy 
of the figures appearing thereon, and the fact that it ap¬ 
pears in the Wright & Taylor records, is there? 

MR. KALISH: Except as further evidence may tend 
to destroy the inference. 

MR. JACOBI: But so far as we have evidence today 
you do not question the authenticity of the figures? 

MR. KALISH: I do not question the authenticity of 
the entries. 

• • • • 

Re-direct Examination by Mr. Jacobi: 

• • • • 

RDQS40 Now, also to clarify the record a bit: Mr. 
Kalish asked you on cross-examination whether all sales 
of Old Charter were through Wright & Taylor with the 
exception of the 3,000 cases that you said were shipped to 
the Michigan Control Commission: Is it possible or not 
that some Wright & Taylor Old Charter whiskey, known 
as Wright & Taylor Old Charter, could have been sold by 
the U. S. Distillers without having come through your di¬ 
rect supervision, that is, the supervision of Wright & 
Taylor? 

MR. KALISH: I want to enter an objection. 

(The question was read by the reporter.) 

MR. KALISH: That is objected to as leading and 
objected to also as indefinite and calling for a conclusion, 
as the witness should not, on direct or re-direct examina¬ 
tion, be asked to speculate in the broad realm of possibili¬ 
ties ; I think he should be confined to the things he knows. 

MR. JACOBI: Now you may answer. 

A When we released warehouse receipts of Stitzel to 
the U. S. Distillers they were entirely out of our hands. 



U. S. Distillers could have sold those warehouse receipts 
or taken them back and had them exchanged for smaller, 
five case receipts, or could have disposed of any amount of 
whiskey they chose without it coming through our hands 
at all. We were really out of the picture when we de¬ 
livered warehouse receipts to the U. S. Distillers. 

RDQ841 And in any such case as you hist mentioned 
if any sale was made, would the storage charges and so 
forth be made by Stitzel or by you? A By Stitzel. 

RDQ842 Now, in those sales of Old Charter whiskey 
made by Bums which cleared through Wright & Taylor, 
the invoices disclosed a credit to Bums, did they not? A 
The invoices — I think the record will show, and I think 
the invoices were all to Bums, and said shipped to so 
and so. 

RDQ843 And they were some of the invoices you re¬ 
ferred to on your direct examination on Monday? A Yes. 

RDQ844 Forming part of Exhibit 27, tile large book 
containing the carbon copies of invoice sheets? A Yes. 

RDQ845 I think you stated on cross-examination that 
you did not assign to Burns or the U. S. Distillers your 
contract which you had with Stitzel: That was the con¬ 
tract which you obtained here, or produced here rather, 
at the request of Mr. Kalish: Do you know, after this deal 
with Bums and the U. S. Distillers of July 18, 1933, for 
the purchase of these 20,000 cases and so many thousand 
barrels, where that whiskey was stored? A jit was stored 
in StitzeFs warehouses up on Story Avenue in Louisville, 
Kentucky. 

RDQ846 Was it stored there when you bought it back, 
when you bought back the 17,000 cases ? A ^es. 

RDQ847 So that, so far as you know, the whiskey 
remained at the Stitzel plant? A I believe i\t did — I am 
sure it did. 

RDQ848 At least, it remained there until the time you 
purchased it back: Is that right? A Yes. 

RDQS49 Now, Mr. Bullitt, you have indicated that the 
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deal you contemplated in connection with this Burns ar¬ 
rangement did not go through: I wish you would clarify, 
for the purpose of the record, exactly what you meant when 
you said the deal did not go through. A To put the com¬ 
pany in operation required the raising of a large sum of 
money, between one and two million dollars. E. B. Smith 
& Company were preparing to issue this stock and offer it 
on the curb exchange, but they concluded times were not 
propitious, or things didn’t look right, and they told me 
they were going to drop it. When they dropped it the 
child had nothing to eat and died. 

• • • • 

RDQS60 In other words, as I understand it, the fact 
that — did the fact that Wright & Taylor Distilling Cor¬ 
poration did not raise its capital affect in any way the con¬ 
tract that Wright & Taylor had with the U. S. Distillers, 
Inc.? A In no way whatsoever. I would say that these 
activities of the U. S. Distillers had no bearing whatsoever 
on the contract that they had with Wright & Taylor to 
pay for the balance of the notes on this whiskey they had 
purchased. 

KDQ861 Now, when Wright & Taylor repurchased the 
17,000 — approximately 17,000 cases of Old Charter 
whiskey from the U. S. Distillers did they buy back any 
good will? A No. 

RDQ862 (Continuing) Trade marks or trade names? 
A No. 

• • • • 

RDQS65 Now, you bought back some 17,000 cases, as 
I understand it: For what purpose ? A For the purpose 
of re-sale. 

RDQ866 Now, so far as the trade mark, or good will 
connected with the use of the trade mark Old Charter, you 
might just as well have purchased other whiskey than Old 
Charter: Is that correct? A Only except that Wright 
& Taylor was associated with Old Charter. We bought 
our own back. 
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RDQ867 Bnt you could have bought back some other 
whiskey bearing some other trade mark, so far as re¬ 
sale — for re-sale purposes? A If it had been offered on 
the market, yes. 

RDQ868 I suppose you had some sentiment ip connec¬ 
tion with the words “Old Charter”? A Yes. 

RDQ869 I want to clear up one other point: I think 
you said on cross-examination that Wright & Taylor did 
not sell warehouse receipts: That is essentially and gen¬ 
erally correct, is it not? A During prohibition? 

RDQ870 Yes. A No; not during prohibition: 

RDQ871 You did not sell warehouse receipts? A No. 

RDQ872 In connection with this deal, however— A 
(Interrupting) We did. I wish to qualify that a bit. 
Back in 1920 we had bottled up a lot of whiskey in bond, 
before tax payment, in the fall of 1919, hoping that war¬ 
time prohibition would be released, and when it was not 
released we did sell some warehouse receipts for this Old 
Charter bottled in bond which had not been tax paid; we 
did sell some warehouse receipts in big lots, a thousand 
and two thousand cases of that. 

RDQ873 But so far as the deal with the U. S.[ Distillers 
was concerned, that involved the sale of warehouse receipts 
when the whiskey was sold? A Yes. 

RDQ874 I believe you say it was all of your stock 
with a small exception? A Yes. 

RDQ875 Other than that, and other than the incident 
you mention in 1919, your business during the period of 
prohibition was confined to the sale of whiskey in cases 
for medicinal purposes? A Yes. 

RDQ876 And did not involve generally the sale of 
warehouse receipts: Is that correct? A No. 

RDQ877 Is that correct? A It is correct; there were 
no warehouse receipts sold after 1919 as far as 1 know. 

RDQS78 Except the ones to the U. S. Distillers? A 
Except those to the U. S. Distillers. 

RDQ879 It is customary — it was customary, during 


328 


prohibition, was it not, if men wanted to trade in whiskey 
to trade in the warehouse receipts, that is, sell the ware¬ 
house receipts to one another? A You mean warehouse 
receipts that were made prior to prohibition? 

RDQSSO Yes. A They were traded in somewhat, but 
distillers usually made a point of buying them back, so as 
to be able to peddle them out to the medicinal trade. 
Those warehouse receipts were for whiskey in bulk, and 
as they bought them back, they put them back in stock 
again. 

RDQ881 When you sold to Mr. Bums or the U. S. 
Distillers so many — 20,500 cases of whiskey, and some 
1600 barrels of whiskey, why was it that you sold him the 
warehouse receipts in connection therewith: Explain that 
for the purpose of the record? A The only way we could 
sell him the case goods was by selling the warehouse re¬ 
ceipts upon receipt of payment. The bulk whiskey was the 
same way; the warehouse receipts carried title to the 
whiskey. 

KDQS82 Then, of course, when you were shipping whis¬ 
key in small lots of 1, 2, 3, 5 or a certain number of 
cases to the drug trade, or doctors, or others permitted to 
handle it during the period of prohibition, naturally they 
were sold to those people who had permits? A To pur¬ 
chase. 

• • • • 

RDQSS8 I think you stated on cross-examination that 
you kept the whiskey in the Stitzel plant after the re¬ 
purchase of it by you from the U. S. Distillers until some 
time in 1934: Are you positive about that year 1934? 

(The witness left the room and then returned.) 

A We haven’t the records as to when it was moved 
from StitzePs to the Louisville Public Warehouse, but to 
the best of my knowledge it was late in 1934. It was still 
in Stitzel’s when we bought it back from the U. S. Distillers 
in April, 1934. 

• • • • 
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RDQS90 (Interrupting) Nevertheless, I should like to 
have Mr. Bullitt explain very fully for the benefit of the 
record just what he was in that corporation and what he 
understood he was to be, and why he was selected. A I 
was a man of long experience in the whiskey business and 
of good personal and financial standing in the city, where 
my family have lived for over one hundred years — one 
hundred fifty years, to be precise, and E. B. Smith & 
Company were willing to float a corporation with me at 
the head, because I was known in the trade as a man of 
responsibility and standing, and a man on whom they could 
depend to run efficiently and honestly the new corporation 
in which they wished to sell stock. 

RDQ891 Did you expect to operate the plant for them? 
A Yes. 

RDQ892 And did you expect to stay there any length 
of time, or to get out just after the stock was sold? A 
I was to have a contract for five years. 

RDQ893 And you felt yourself bound by your gentle¬ 
men’s agreement that you made, did you not? A I did. 
The E. B. Smith & Company men with whom I was thrown 
were all gentlemen of honor and standing, and I felt that 
any verbal agreement was as good as though written on 
paper, and I think they felt the same way about mfe. 

• • • • 

RDQ904 Was it your understanding that Buims was to 
get out of the organization after the company became 
active, or was he to remain in? A Burns fully expected 
to remain in. What the E. B. Smith & Company would 
have done, who had thorough control of the cbmpany, I 
don’t know. Bums was very desirous of staying |n. 

• • • • 

RDQ911 Read into the record, please, the nlinutes, or 
turn the minutes over to the reporter and let him copy 
them. 

(The witness here handed the reporter the minute to be 
copied.) 
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Said minutes, appearing on Page 166, are as follows: 

“Louisville, Ky., July 15,1933. 

“MEETING OF THE BOARD OF DIRECTORS AND 
STOCKHOLDERS OF WRIGHT & TAYLOR 

“A meeting of the Board of Directors and Stockholders 
was held at the office of Wright & Taylor, 1016 Francis 
Building, this day, a quorum being present. 

“The following resolution was offered and unanimously 
adopted: 

“RESOLVED that E. Leland Taylor, Secretary of the 
Company be and he is now authorized and directed to, 
for and in behalf of this corporation, to execute, as Secre¬ 
tary of this Company, a contract of even date herewith 
between this corporation and the U. S. Distillers, Inc., a 
corporation organized under the laws of the State of 
Delaware, calling for the sale of approximately 1600 bar¬ 
rels of whiskey and 20,500 cases of whiskey. 

“Be it further resolved that the said E. Leland Taylor 
be and he is further authorized to execute in the name 
of the corporation, by himself as Secretary, an assign¬ 
ment assigning to the Wright & Taylor Distillery Com¬ 
pany all of the trade marks, labels and brands, together 
with all the good will of this corporation as applied to 
liquors of all kinds. 

‘ ‘ (Signed) E. Leland Taylor 
Secretary 

“ (Signed) Edith S. Taylor 
Vice-President 

MR JACOBI: Mr. Green, did you copy into the rec¬ 
ord, as reporter for these proceedings, Page 166 of the 
minutes of Wright & Taylor at a meeting as of July 15, 
1933? 

MR KALISH: Has Mr. Green been sworn as a wit¬ 
ness? 

MR JACOBI: Mr. Green is the reporter: Did you 
copy into the record the minutes of the meeting of the 
Board of Directors and Stockholders of Wright & Taylor 
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as of July 15, 1933, appearing on page 166 of the Minute 
Book produced by this witness? 

THE REPORTER: Yes. 

MB. KALISH: I should like to enter a further objec¬ 
tion to that in that it has not been properly identified. 

• • * • 

KDQ924 Have you any particular personal interest in 
the outcome of the proceeding in which you are testifying 
as a witness? A None whatever, except a personal feel¬ 
ing to protect the holding of the brand “Old Charter” as 
far as Wright & Taylor is concerned. 


Re-cross Examination by Mr. Kalish: 


RXQ976 I got the impression that during prohibition 
when you sold — maybe I didn’t hear it right —j- when you 
sold whiskey to some of these permitees who could afford 
to buy a fair amount, the permitee would pay you for the 
whiskey but not draw it out of the warehouse all at once, 
but only draw it out as he needed it, because lie did not 
have storage space? A I don’t ever remember selling 
one; I don’t say we didn’t, but I don’t believe we sold 
any. If we did it was so few as to be infinitesiijnal. They 
didn’t know anything about warehouse receipts; the ordi¬ 
nary druggist, if he wanted five or ten cases of whiskey, 
he wanted five or ten cases of whiskey, and he made out 
application to the Prohibition Director and got a permit 
and sent it down to us and we tax paid the whiskey and 
sent the whiskey. 

RXQ977 You said that the U. S. Distillers could have 
sold some warehouse receipts, that there was a possibility 
of that — I think you testified to that on your xte-direct by 
Respondent’s counsel: What did you mean by a possibil¬ 
ity that they might have sold some warehouse receipts? A 
When this whiskev was first sold to the U. SL Distillers 
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we retained all the warehouse receipts as security on the 
notes, and then as he paid along we told him we would 
release any whiskey that was paid for in full, and when¬ 
ever he called for it we took down warehouse receipts. 

RXQ97S Took down where? A From where they 
were put up as security with the notes at the bank, took 
down the warehouse receipts and turned them over to him. 
Then we had no more to do with them than if they had 
been for whiskey stored in a bonded warehouse in Chicago, 
or anywhere else. He could have handled them as he 
pleased. 

RXQ979 But he could not have sold them except as 
warehouse receipts? 

MR. JACOBI: What do you mean ? 

RXQ9S0 He could not have disposed of the goods except 
by transferring the warehouse receipts? A Yes, he could 
after prohibition was off, he could. 

RXQ9S1 But not during prohibition? A No. 

RXQ9S2 So that, as a matter of fact, during prohibi¬ 
tion if the U. S. Distillers or the Wright-Taylor Distillery 
Company, or the Wright & Taylor Distilling Corporation 
did any selling — you don’t know, as a matter of fact, of 
your personal knowledge, what they did, but if they did 
any selling, it must have been merely the transfer of some 
warehouse receipts, that is, during prohibition, that is what 
I am speaking about? A Yes. 

RXQ9S3 They could not, during that time, have made 
actual delivery of whiskey as such? A They could have 
sold receipts to some wholesaler in a big city who had a 
1410 permit and that holder could have sent the receipt to 
Stitzel and had the whiskey tax paid and sent to them. 

RXQ984 But you are not aware of any such trans¬ 
action? A I am not aware of it. 

RXQ9S5 Now, the fact of the matter is that not even 
the warehouse receipts were ever signed over or turned 
over by the old Wright & Taylor to any of these Burns 
owned or Bums affiliated companies until you had the 
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actual cash corersponding to the amount of whiskey repre¬ 
sented by the warehouse receipt: Is that right fr A Yes. 

RXQ986 My statement is correct, is it not? A Yes. 

RXQ987 You were not giving any credit, extending any 
commercial credit to either the U. S. Distillers or any of 
these other companies? A No. 

RXQ988 Or to Mr. Bums? A No. I say no, but I 
may have cashed a check for him or something of that 
kind some time. 

RXQ989 Yes, for $10 or $15. A Oh $50, possibly. 

RXQ990 But that was you personally? A Yes. 

RXQ991 I am now talking about Wright & Taylor. A 
If I cashed it for $50 I took it out of the cash drawer 
and handed it to him. 

RXQ992 But you were not extending any credit in this 
deal you had with him, in a commercial way? A No. 

RXQ993 Now, when you spoke of having a binding 
agreement, the gentlemen’s agreement with E. B. Smith & 
Company, for, oh, some five years employment at the stated 
salary per year, was it your idea that they could have held 
you to that agreement but you could not hold them to it? 
A My idea was that we were mutually held. 

RXQ994 You were mutually held? A Yes, provided 
the deal went through. I never had any idea that I could 
hold them to it in case the deal fell through and I never 
had any intention of trying to hold them. I don’t think 
that would have been straight. 

RXQ995 The whole thing hinged on the deal going 
through? A Yes. 

RXQ996 It is because the deal did not go through that 
you did not feel that you had a hold on them for $75,000? 
A No. 

RXQ997 Is that right? A Yes. I like my money as 
well as anybody else, I reckon, but I would have never 
in my life attempted to get anything that I didn’t think 
really belonged to me. 

RXQ998 Why were you entitled to $10,000? A I felt 
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I had given a great deal of time to the deal, and given my 
expert advice, and risked the possibility of not returning 
to Wright & Taylor again, and I felt I was entitled — that 
the laborer is worthy of his hire, and I figured — wouldn’t 
you have felt you were entitled to something? 

MR. KALISH: I don’t happen to be on the witness 
stand. 

A You wouldn’t say, I don’t think, I wasn’t entitled 
to something. 

RXQ999 Mr. Bullitt, then, the $10,000 you claimed 
from them, which you settled for $5,000, as I understand— 
A (Interrupting) Yes. 

RXQ1000 (Continuing) Represented what you thought 
the value of your services was: Right? A Well, No. It 
was the value of what I thought I could get. They agreed— 
I went to Judge Hamilton, who had then gone back into 
practice, and asked him about it He said, “Tom, if they 
are willing to pay you $5,000 it will be better than $10,000 
if you have to fight for it. You will have to go to New 
York, and if you got $10,000 you might not have $5,000 
before you got through. If they offer $5,000, with good 
will on both sides, take it” 

• • • • 

RXQ1012 What I am getting at is this: At no time, 
either in that bit of testimony or any other bit of testi¬ 
mony that you gave here, did you intend to give any 
impression which would be contrary to anything in this 
letter of 28-A: You didn’t mean to wash this up, did you, 
to deny the letter? A No. The thing fell through on 
December 4th. This sale wasn’t made until some four or 
five months later, after it fell through. If the U. S. Dis¬ 
tillers had defaulted in their payment we, in all probabil¬ 
ity, would have gone ahead and had a foreclosure sale, 
had the warehouse receipts sold at the Board of Trade 
at Louisville and bought them in, so I think I can repeat 
that the failure of E. B. Smith & Company to promote 
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the sale of that stock had nothing whatever to do with 
the sale of whiskey to ns by the U. S. Distillers. 

RXQ1013 But that failure of E. B. Smith & I Company 
did ultimately result in the thing reflected by Exhibit 28-A 
and Exhibit 28-B? A But we deemed— 

RXQ1014 (Interrupting), But I don’t mean— 

MR. JACOBI: (Interrupting) Let him answer. 

A We bought it because we deemed it advisable to can¬ 
cel the sale and buy it back. We did not buy it back to 
help the U. S. Distillers, because if the U. S. Distillers 
had defaulted, if we had chosen to do it, we could have 
put the screws on the U. S. Distillers; we could have fore¬ 
closed and sold it at the Board of Trade and bought it in 
ourselves and forfeited what they had paid on it. 

RXQ1015 But had E. B. Smith gone through with the 
deal the U. S. Distillers would not have released these 
17,000 cases back to you? A They could if they wanted 
to. 

RXQ1016 But they wouldn’t? A I don’t imagine they 
would. 

RXQ1017 So the failure of E. B. Smith to go through 
with the financing was the thing that resulted in the trans¬ 
action reflected in Exhibit 28-A and Exhibit 28-B? A I 
don’t think so; I think that is a non sequitur—[isn’t that 
the lawyers’ pet expression for things like that? 

• • i • 

RXQ1031 Now, you stated, I think, that even in this 
July, 1933 transaction the old Wright & Taylor kept some 
of the Charter — Old Charter whiskey? A Yes; just a 
few cases., 

RXQ1032 How few? A Less than 100, I think. 

RXQ1033 And that was not turned over to either the 
United States Distillers or any other Bums Company? 
A No. I say less than one hundred; it might have been 
150; I don’t know. 

i • • • 
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E. LELAND TAYLOR, a witness called on behalf of 
the Respondent, having been duly sworn, testified as fol¬ 
lows: 


Direct Examination by Mr. Jacobi: 

Q1 Please state your full name, age, residence and 
occupation? A E. Leland Taylor; fifty-five years old; 
I live here in Louisville; and I am President of Wright 
& Taylor, Incorporated. 

• • • • 

Q3 How long have you been connected with Wright & 
Taylor? A Since 1909. 

• • • • 

Q7 When you went with Wright & Taylor, the corpo¬ 
ration, what were your duties at that time? A I was an 
attorney and I was made a director, and my official title 
was attorney for the company. 

Q8 And successively thereafter what did you become, 
or what were your duties? A In 1912 — I think about 
1912, 1911 or 1912, I took Ernest L. Miller’s position as 
Secretary. He withdrew as Secretary and Director and 
I became Secretary and remained Secretary until 1935, 
when I became President. 

Q9 You have been President of the Company ever 
since? A Ever since. 

• • • • 

Q13 Mr. Taylor, Mr. Bullitt, who is employed by the 
Company — what were his duties? A Mr. Bullitt, up 
until the death of Mr. Miller — his title was Cashier and 
he had charge of the credit and bookkeeping end of it. 
Then he got sick — had a spell of sciatica and was in bed 
for about a year. Then prohibition was on us and it was 
just a question of disposing of what we could. When he 
got well we had moved into buying office buildings and dis¬ 
posing of what money we got out of the whiskey business. 
Since then — since 1920 or 1921 Mr. Bullitt was, you might 
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say, head of the whiskey end of it. We had a lot of 
whiskey left to sell, and he and Miss Becker handled that, 
of course, under my supervision. I was the one that was 
responsible for what went on. 

Q14 Now, from the time you came to Wright & Taylor 
in 1909, or, I should say at the time you came there in 
1909, do you recall what trade marks, if any, were being 
used on the whiskey? A Of course, I was familiar with 
all trade marks. Some were used a great deal ihore than 
others. Old Charter was our main trade mark. That was 
straight whiskey. Kentucky Taylor was a blend. In fact, 
all the others were blends. Old Charter was the only brand 
we ever put on straight whiskey that we made at our dis¬ 
tillery. 

Q15 I assume from that answer that the major por¬ 
tion of the whiskey that was bottled by Wright & Taylor 
was under the trade mark Old Charter, or not? A It 
was, of course — at one time we probably sold mqre blends. 
When I came in Old Charter was the main brand we were 
putting out, and it increased year by year until when pro¬ 
hibition came I would say Old Charter represented about 
four-fifths of the whiskey we sold. 

Q16 Was the business in Old Charter merely a local 
business, in one vicinity? A Oh, no; we sold Old Charter 
everywhere. Even where we sold the blends we sold Old 
Charter too. Some we sold in barrels; for instance, in 
Chicago — Chicago was called a barrel market, was a 
straight whiskey market. We used to sell warehouse re¬ 
ceipts to Chicago, and then they would order it out as they 
needed it, and all that So Old Charter — it w^s in bar¬ 
rels as Old Charter, and they bottled it as Old Charter — 
we gave them the right to sell it as Old Charteij. 

• • • • 

Q21 At the time prohibition became effective what was 
the position of your company with respect to continuing 
in business? A When prohibition became effective? 


I 
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Q22 Yes: Was it your purpose to continue in busi¬ 
ness? A Anybody in business at that time, their first 
thought was to find a way out. They were just the scum 
of the earth — everybody was down on them, the papers 
and Congress and the Senate — every day some law was 
passed against them. We got to feel just about the worst 
people living, and what we wanted to do was to get rid 
of what we had and quit. We naturally thought it was 
permanent, and the idea was to get out, but we were left 
with a big stock of whiskey that we had to dispose of some 
way, and so naturally we continued as long as we had 
the stock, and that was only selling it for medicinal pur¬ 
poses. 

• • • # 

Q25 You had, as I understand it, a large stock of 
whiskey on hand at that time? A Yes. I can’t say how 
many we had, but I remember that we sold — just before 
the Export Law went into effect, where we couldn’t export 
any more whiskey — that was, I believe, the 19th of Jan¬ 
uary, 1919 — we shipped 6,000 barrels with some other 
syndicate to France, and we had a good many thousand 
barrels left, however, which was later bottled. 

Q26 What did you do with the whiskey that you had 
down in your Chapeze plant at the date of prohibition? A 
We bottled it as we needed it and left it there until they 
passed the concentration ruling or law in which they con¬ 
centrated the whiskey into central places, and named sev¬ 
eral warehouses as concentration points. We tried to get 
our warehouse named as a concentration warehouse, but 
it was out in the country and probably they were right 
about it, they said we could not protect it. Well, so we 
had to move it into Louisville. So, after that we dis¬ 
mantled the whole thing and sold it as lumber for any¬ 
thing we could get for it. We had already dismantled the 
distillery before that. 

Q27 Then, you dismantled the distillery and dismantled 
the warehouses you had at Chapeze? A Yes. 
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Q28 And the whiskey was moved to Louisville? A 
Yes. 

Q29 Where was it stored? A At the Stitzej Distilling 
Company on Story Avenue. 

• • • * 

Q33 And from there it was sold, I presume, for medici¬ 
nal purposes? A Yes, just as it had before, except that 
we would give an order on Stitzel and they wofild ship it. 

Q34 That was carried on until what date? A That 
was carried on until we sold the whiskey in 1933 — I think 
it was 1933 — July, 1933, or something like that. 

Q35 To whom? A To Mr. Bums, Jim Bums, I be¬ 
lieve is his name. 

Q36 Did you have anything to do with the making of 
that agreement with Mr. Bums? A Yes, I-hhd all to do 
with it. 

Q36 Do you recall that incident between Wright & 


Taylor and Burns, and the sale of the whiskey 


Yes, 


I recall it very distinctly. He was brought in by Fred 
Levy, who was not in the whiskey business, but a man we 
knew, and introduced to us. He said he had a l<>t of money 
and wanted to buy some whiskey, and we discussed it once 
or twice, and finally he made us an offer on the whiskey. 
Then we discussed it further and decided that we would 
just turn over everything we had in the whiskey line, 
including the trade marks and everything else. 

Q37 It was your intention, then, to dispose of all of 
your property with respect to whiskey? A We decided 
then that we would not go back into the distilling busi¬ 
ness or whiskey business; we wanted to get rid of every¬ 
thing, so we just sold the whole works. 


Q60 In connection with the transaction with Mr. 
Bums, I show you a document which has been identified 
as Respondent’s Exhibit No. 3, and ask you if you recog¬ 
nize the signature below the name of Wright & Taylor? 
A That is my signature. 
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• • • • 

Q65 Now, was there in fact a transfer of that mer¬ 
chandise to the party named in the contract as purchaser? 
A Yes, there was a transfer. 

Q66 In other words, the material referred to in the 
paragraphs that you have just read, 1 and 2, was actually 
transferred? A Actually transferred to them and the 
money paid for it. 

Q67 Now, in connection with the transfer of that prop¬ 
erty, that is, the whiskey, it was customary, I take it, to 
transfer warehouse receipts? A Yes. 

Q6S I believe that has been testified to here in general, 
that in the whiskey business— 

MR KALISH: I object to the leading form of the 
question. 

A The only way to transfer whiskey was by trans¬ 
ferring the warehouse receipts, which represented the 
whiskey. It is recognized in the trade as an actual trans¬ 
fer of the whiskey placed in bond, and all of this whiskey 
was in bond at that time. 

Q69 During the period of prohibition all whiskey was 
in bond? A Yes, and this sale was during prohibition. 

Q70 I am going to show you an instrument which we 
will identify as Respondent’s Exhibit No. 33, and ask you 
if you know what that is? A It is a warehouse receipt 
for whiskey stored in the Stitzel Distilling Company ware¬ 
house No. 17, five barrels of whiskey belonging to Wright 
& Taylor— 

• • • • 

Q73 Now, on the back appears printed or stamped 
“Wright & Taylor” below which is a name: Do you know 
whose signature that is? A That is my name. That 
means the same thing as if you endorsed a check; anybody 
can cash it; it belongs to anybody that holds the receipt. 
When that is endorsed on the back it is negotiable. 

• • • • 
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Q75 Now, that 1,189 barrels referred to in Exhibit 33 
does or does not have any relation to the 1,JL89 barrels 
referred to in Exhibit 3? A It is part of thht. I think 
the only barrels we owned were barrels that were made at 
Stitzel; that is, the only barrels of whiskey we owned at all 
at this time was whiskey made at the Stitzel Company, so 
it is bound to be the same whiskey. 

Q76 In that transaction with Mr. Burns, db you recall 
the transaction to the extent of whether or not Burns was 
given that warehouse receipt at the time he signed this 
instrument, or at some later date? 

MR. KALISH: That is objected to as leading. 

Q77 Do you recall the transaction to the extent of 
knowing how it was effected? A I know it was not of 
this date, because all we did was sign this contract (indicat¬ 
ing). 

MR. KALISH: Exhibit 3? 

MR. JACOBI: Exhibit 3, that is correct. 

A Yes, Exhibit 3. When this was signed he paid us 
the down payment, and we naturally had the title to the 
goods, and so, until—in fact, we had the title to them until 
he paid, and as he paid we released the title. 

Q78 When this warehouse receipt, Respondent's Ex¬ 
hibit 33, was released, that disclosed that the whiskey 
referred to had been paid for? A That is rignt. 

Q79 Now, what about the warehouse receipts for the 
case goods: Were they issued, do you know? A They 
were issued the same way; as they were paid for we issued 
warehouse receipts, and only as they were paia for. 


Q85 Now, the contract calls for the name of the party, 
U. S. Distillers, Inc.— A (Interrupting) The U. S. 
Distillers, Incorporated, was the name of the company 
Burns had us transfer this whiskey to originally. They, in 
turn, transferred certain assets to a company they organ¬ 
ized called the Wright-Taylor Distillery Company, and 
that is when we—I signed this paper. 
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QS6 Exhibit 4? A Exhibit 4, to the Wright-Taylor 
Distillery Company. 

QS7 Did you become an officer or not of this Wright- 
Taylor Distillery Company! A I think I did—yes, I 
think I became Secretary. It was a nominal connection; I 
had qualifying shares and became Secretary. 

QSS Were you ever active in that company at all! 
A No; not active at all, except for the purpose of com¬ 
pleting the record. 

Q89 Was there any theory on which you became a 
stockholder and officer, or do you recall! A The only 
theory was that it was to assist them in getting started. 
They were going to start making whiskey and we had sold 
them our good will in the distillery end of it, and we wanted 
to help them get started. That was the only reason. 

Q90 Now, after that transaction was Mr. Bullitt con¬ 
nected with the U. S. Distillers and/or the Wright-Taylor 
Distillery Company! A I think—I know he was con¬ 
nected with the Wright-Taylor Distillery Company; I am 
not sure about the U. S. Distillers. My interest in this 
really passed out when we sold the goods, and although I 
was Secretary of this company it was merely an accommo¬ 
dation on my part; I had no idea of being active in the 
company, and probably only a temporary connection. Mr. 
Bullitt, though, was intending to make a permanent con¬ 
nection with them and have charge of the distilling end 
of it 

Q91 As I understand it, at that time, when this trans¬ 
action was made, it was your intention, so to speak, to wash 
up with the whiskey business: Is that correct! A That 
is right 

Q92 Do you have any recollection of the formation of 
the Wright & Taylor Distilling Corporation through E. B. 
Smith & Company! A My recollection is rather hazy. 
Those things were happening pretty fast then, just about 
the way they are in Europe today. When you look back 
on them they are complicated, and I don’t remember the 
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sequence. Most of them took place in New York. Mr. 
Bullitt was up there most of the time, and I wasn’t inter¬ 
ested except when some paper was to be signed] by me as 
Secretary, and then, when it got beyond that point—when 
the transfer was made I was through entirety; I don’t 
think I could give any information as to that end of it. 

Q93 As I understand it, you were not interested after 
the disposition of the merchandise ? A My real interest 
ended when I signed this contract with Burns. 

Q94 Now, what happened after that transaction with 
Bums and his several corporations, so far as Wright & 
Taylor is concerned? A I don’t know what happened to 
them, except it did not pan out the way they expected. 
Bums still had the title to the whiskey. I think he had sold 
the brands and trade marks—he didn’t have that any more 
but he had title to the whiskey. The price of whiskey went 
up and Burns’ finances went down and he was trying to 
sell this whiskey, wanted to sell it in a hurry. The market 
was such that people were buying it in small quantities, 
though they were bigger than they were before prohibition, 
so we decided to buy it back from him, and gave him a 
profit of $2 a case and took it back, because We felt we 
could make more money out of it by selling it over a period, 
and he needed the money, apparently, and sold it to us. 

Q95 Do you know how much was bought back? A As 
I remember it was in the neighborhood of 17,000 cases. It 
was 20,500 at the start and he had sold about 3,000 cases. 

Q96 You did not buy back any of the barrel goods? 
A We did not buy back any of the barrel goods. 

Q97 What did you do with the bottled goods you bought 
back? A Sold it over a period of three or four years. I 
think the last of it was sold in the middle of 1937. 

Q98 After buying back this whiskey did Wright & Tay¬ 
lor start up again in the distillation of whiskey? A No. 
We bought some stock in a new distillery that was organ¬ 
ized, called Bonnie Bros. We were merely stockholders in 
it; Wright & Taylor owned the majority of the s|tock, but as 
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Wright & Taylor we were not interested in the distilling 
business any more. 

• • • • 

Q102 I show yon now also a document identified as 
Respondent’s Exhibit No. 8-A, and ask you if you can 
identify any signatures thereon? A That is Edith S. 
Taylor, Vice-President of Wright & Taylor—that is her 
signature, and my signature as Secretary. Do you want me 
to see what that is? 

Q103 Look it over. A This is dated the second day 
of October— 

MR. KALISH: I want the record to show that the 
witness is reading the document 

A I am reading from the paper handed to me, and 
inasmuch as these transfers had already been made, this 
seems to be a sort of quitclaim of all right, title and interest 
in the brands and trade marks which are listed that pre¬ 
viously had belonged to Wright & Taylor, and they were 
later assigned to the Wright-Taylor Distillery Company, 
and this is an agreement to assign the same thing over 
again, it seems. This sets out the steps that had been 
taken and agrees to allow them to manufacture 411 barrels 
of whiskey which the Government had given Wright & 
Taylor a permit to make, and they assigned that permit to 
the Wright & Taylor Distilling Corporation. That is the 
general purport of this paper, I think. 

Q104 There is no question about that being your signa¬ 
ture? A None at alL 

Q105 As Secretary of the assignor, Wright & Taylor? 
A Wright & Taylor. 

Q106 And you were Secretary, were you, at the date 
that was signed? A That is correct. 

Q107 Who is Edith S. Taylor? A She was Vice- 
President at the time, and that is her signature. 

Q108 What relation is she to you? A She is my wife. 

Q109 I will show you a document identified as Respond¬ 
ent’s Exhibit No. 22 and ask you if you can recognize any 
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signatures on the first page? A The only signatures I 
can identify are my own and Mr. Thomas B. Bullitt’s. 

QUO Now, turn to page 2. A I signed my name as 
Secretary of something—of the Wright-Taylor Distillery 
Company. That is my signature. 

Qlll The Wright-Taylor Distillery Company, as I un¬ 
derstand it from you testimony, was the company of which 
you were made Secretary after you had sold the whiskey 
and brands? A That is right. 

Q112 To Mr. Burns or his organization? A That is 
right. 

Q113 Now, at this time do you know the relationship 
between the U. S. Distillers, Inc.—that was one Corporation 
of Mr. Bums, as I understood you to say, and the Wright- 
Taylor Distillery Company, of which they made you Sec¬ 
retary? A I could not say the relationship. My recollec¬ 
tion is that the U. S. Distillers Company or Corporation 
transferred its assets to the Wright-Taylor Corporation, 
hut I don’t know whether it was all the assets or not. 

Q114 As I understood you to say, you were not particu¬ 
larly interested in that transaction? A Nd; I wasn’t 
particularly interested at all. 

Q115 It was your thought that you were Washing up 
with the whiskey business when you sold out the stock? 
A Sold out the stock. I was through. This was an 
accommodation, to help them out, anything I did after that. 

Q116 I am going to show you an exhibit identified as 
Respondent’s Exhibit No. 28-A, and an exhibit identified 
as Respondent’s Exhibit No. 28-B, and ask you if you, after 
reading them, please, if you know anything about that 
transaction that is related therein? 

MR. KALISH: I want the record to show that the 
witness is now taking out time to read these papers. 

THE WITNESS: Taking whose time? 

MR. KALISH: Time out. 

THE WITNESS: It sounded like “our” time. 
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A Oh, yes. Yes, I know what this is. I understand 
this: What do you want to know about it? 

Q117 Do you recall the transaction related therein? A 
Yes, this is the transaction — this is the letter confirming 
the agreement we made in which we bought back the 
whiskey from Burns and set aside the contract at a price 
of $2 a case over and above what he paid us. 

• • • • 


Cross Examination by Mr. Kalish: 

• • • • 

XQ165 1917: Is that correct? A That is right. That 
is, we shut our distillery down and did not make any more 
whiskey after that. 

XQ166 You had no intention then of reentering the 
whiskey business as such? A Well, prohibition didn’t 
start until 1919. We had wartime prohibition and the law 
prohibited making whiskey after January 1, 1918. We 
stopped in May because it had been our custom to make 
whiskey in the spring only — that is, we called it spring; 
it was in the winter and early spring, but we didn’t know 
what we were going to do — had not formed any plans at 
all at that time. 

XQ167 As I understand from your direct examination, 
the only thing you had then in mind was to dispose — A 
(Interrupting) That was after prohibition came; you said 
when we shut down. Prohibition had not arrived then. 

XQ168 I am speaking of when prohibition came. A 
When prohibition came the big idea was to dispose of our 
goods. 

XQ169 And not to reenter the whiskey business? A 
No. It was against the law and we had no way to do it if 
we wanted to. 

XQ170 You had no intention of reentering — A (In¬ 
terrupting) No. 

XQ171 It is a fact, though, that during prohibition 
there were some distilling operations carried on by others? 



A For a year or two a few distillers had licenses issued 
to them to make medicinal whiskey. I think thaj; was only 
for a year or two, but there was such a supply of old whis¬ 
key on hand I think they quit after a year or twc^. 

XQ172 So that your intention, upon the advent of pro¬ 
hibition, was to quit the whiskey business and n^erely con¬ 
vert into cash what you had? A Yes. If we h^d not had 
that intention we would have had to have had th^ intention 
of breaking the law, because the law prohibite4 manufac¬ 
turing whiskey and we could not have had the intention of 
continuing without bootlegging or moonshining' which, of 
course, we had no idea of doing. 

• • • • 

XQ184 When did you tear down your distillery and 
warehouses at Chapeze? A It was either in 19$3 or 1924; 
I have forgotten which. It was when the concentration pro¬ 
vision went into effect. We moved all of our wjiiskey and 
then tore them down. 

XQ185 The entire plant was dismantled? A Yes. 

* • • * 

XQ190 What happened to your blending plant on Main 
Street? A We closed down with prohibition and that 
was the end of that. 

XQ191 What did you do with that, sell it? j A No; a 
blending plant merely meant buying whiskey j — we had 
vats and tanks and a bottling department. jThere was 
nothing to sell. We had some conveyors and bbttling ma¬ 
chinery that we probably sold to some soft drink people. 

XQ192 But you did sell that? A We did s^ll that. It 
didn’t amount to much. We sold some conveyors to some 
company that needed them, conveyors built on ijollers. The 
tanks were old; we had used them for a good njany years. 
They were old and of little value; we got very little out 
of it. i 

XQ193 Regardless of what you got out of Jt, the fact 
is that you did dismantle it? A Yes. We liad a place 
there we always rented — we never owned it. 
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XQ194 And therefore you dismantled it? A Yes. 

XQ195 And got rid of whatever blending equipment 
there was? A Yes. 

XQ196 And got rid of the bottling equipment and closed 
whatever office you had? A Yes. 

XQ197 And sold the furniture out of the office? A 
Yes. 

• • • • 

XQ201 You never established, and by “establish’* I 
mean put up, if you please, or buy, or bring into existence 
in some fashion, a distillery or blending plant or ware¬ 
houses or bottling plant since 1917, 1918 or 1919, which 
was connected with the distilling, blending, bottling or stor¬ 
ing of Old Charter whiskey? A Yes. 

XQ202 I am now limiting this to Old Charter. A Yes, 
we did. In 1930 when permission was given to manufac¬ 
ture a limited amount of whiskey we applied for a permit 
to manufacture Old Charter. It is customary for distillers 
to turn over their distilleries to other people, make all the 
papers out to rent the distillery, so when we made our whis¬ 
key beginning in 1930, we were allowed to make so many 
barrels a year — three or four hundred barrels a year. 
During the period when that whiskey was being made the 
distillery was turned over to us and we operated the dis¬ 
tillery — it was operated in our name, and the whiskey 
made was Old Charter whiskey, for us. We were the dis¬ 
tillers. That is the customary way of manufacturing, be¬ 
ing distillers and making your own whiskey, if you have no 
distillery. We owned that distillery during that time; it 
was turned over to us and the Government papers were 
made out in our name, and during the time this whiskey 
was made the Stitzel Distillery was Wright & Taylor. 

• • • • 

XQ205 What you really mean is when a distiller, or 
when a concern having no distillery, wants to distill some 
whiskey they could get a permit and under that permit 
they could go to some existing distillery and have that dis- 
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tillery distill for them, and charge them with the cost of 
the employees — right? And cost of the steanj, and other 
costs? A Except that the Government requires the Dis¬ 
tiller — the whiskey to be distilled in the name of the per¬ 
son who is operating the distillery, and when wje made onr 
whiskey the Government papers were made out to Wright 
& Taylor. It was our whiskey being made at our distil¬ 
lery, because all distilleries are operated under Government 
license and Government control. We were responsible dur¬ 
ing that period the whiskey was being made. 

XQ206 Could you find and produce this perinit and the 
papers which you say show such distilling operation in 
1930? You say there were such? A They w^re in exist¬ 
ence ; we haven’t them and never had them; they are always 
kept on the distillery property by the distiller, in order for 
the distillery to operate at all they have to hate these pa¬ 
pers. Now, the Government would have a [record, the 
chances are. The distillery still has it; we never did any¬ 
thing except make application and sign the papers, and the 
Stitzel people signed papers turning it over to bs during a 
certain period of time. Then it was turned ovqr to us. In 
that way you can make whatever kind of whiskey you want. 
We made Old Charter during that time; the barrels were 
labeled Old Charter Whiskey, everything that was made 
during that time. If it had not been for that they could 
not have made Old Charter. 

XQ207 When you say the distillery was tamed over, 
isn’t that largely— A (Interrupting) A paper trans¬ 
action. 

XQ208 Then, really— A (Interrupting) However, 
it is title that is turned over; the Government recognized 
that as title, and if anything went wrong we would have 
been the responsible persons. 

XQ209 That is merely a paper transaction to establish 
right and liabilities? A No. 

XQ210 To conform to the law? A To conform to the 
law, but it is a custom for distillers to make whiskey that 
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way. A lot of whiskey people may put on the market as 
their own distillation is made just that way. That is the 
custom and the Government recognizes it and that is the 
way it is done all the time. 

XQ211 But you did not put your own distiller in there? 
A No, the same distiller operates right along, for the 
different owners. 

• • • • 

XQ216 Now, I refer you to Exhibit 4? A Yes, I rec¬ 
ognize it. 

XQ217 I refer you to Exhibit 4 and ask you to state 
whether or not at the time when you contend you sold, or 
had this deal with Bums, whether at that time you were 
actively selling Elliott Reserve? A As I remember, when 
we made our first deal with Bums Old Charter and Ken¬ 
tucky Taylor were the only two brands that had been con¬ 
sidered as being of any value. Kentucky Taylor, of course, 
was a blend and had not been used since prohibition, 
because it was against the law to sell blends during pro¬ 
hibition. All of this drug store whiskey was straight 
whiskey, bottled in bond. Old Charter was the only brand 
that we considered of any value, but we turned over all 
brands and trade marks to him, I think, as—just that way, 
we didn’t mention Elliott Reserve, Pride of Kentucky, 
Golden Rye or any of those things. Later they were listed 
—they wanted a list of all the brands. I remember we 
went and took out some files we had not used for thirty 
years, to find out all the brands and trade marks we had, 
and I think that paper is the one that covered all of them. 

XQ218 Then, the bulk of the trade marks listed on 
there, some twenty listed here in Exhibit 4, the bulk, at 
least, were long dead, you might say, when you wrote this 
paper of Exhibit 4? 

MR. JACOBI: That calls for a conclusion—long dead. 

MR. KALISH: I withdraw the question. 

A I can— 
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MB. JACOBI: Just a minute; he withdraws tjie ques¬ 
tion. 

XQ219 The bulk of these brands had not been sold by 
Wright & Taylor, or anybody else, for many years prior 
to the date of this instrument, Bespondent’s Exhibit No. 
4? A Yes. I might say that Old Charter was the only 
straight whiskey brand we owned, and it was the only— 
straight whiskey was the only kind of whiskey that could 
be sold during prohibition, so those other brands necessar¬ 
ily were dead or dormant, because they could not sell blends 
or rectified whiskies during that period. Old Chapter was 
the only one we had been using; the only one we could 
use. 

• # • • 

XQ229 On the face of this contract there wofild have 
been required — the contract, on its face, required that an 
amount of money pass to you, namely, Wright & Taylor, of 
the order of some $860,000: Isn’t that true? A I don’t 
remember the amount, but one thing I can tell you defi¬ 
nitely — 

XQ230 (Interrupting) But it was of that order? A 
Somewhere along there, yes. Everything was a cash 
transaction; there wasn’t a nickel’s worth of credit in¬ 
volved in this thing, so if there was any title to the whiskey 
or anything turned over I can say definitely it was paid for, 
because there was never any question of credit anywhere 
in it. 

XQ231 In other words, you were not relying on the 
financial responsibility of the contracting party: Is that 
right? A Not at all; we didn’t know Mr. Burns when he 
came in; we had never seen him. We didn ’t even g^ into his 
financial responsibilities; we just said, “If you put the 
money on the barrelhead here it is.” It was ju^t a cash 
transaction. We were safe because we retained the title to 
the whiskey until it was ordered out. 

XQ232 It was a cash and carry proposition? A Ab¬ 
solutely. 
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XQ233 Now, then, your records, the records of Wright 
& Taylor, should show how much cash actually came to you? 
A Unquestionably. The cash that the contract called for 
was paid and our records should show it. These records 
should show the entire transaction, because as the whiskey 
was ordered out we collected for it. 

XQ234 Now, some 17,000 cases of whiskey, that is 
17,000 of the 20,000 referred to in the contract, at least that 
amount, namely 17,000, was never ordered out? A That 
is right. 

XQ235 So at least that 17,000 was never paid for? A 
Never paid for. 

XQ236 Right? A That is right. 

XQ237 Therefore, the whole amount, that is, the entire, 
the aggregate sum to which this contract of Exhibit No. 3 
may add up to, that aggregate sum was never paid to you? 
A That is right. 

XQ23S Some part of it — A (Interrupting) There 
was a down payment that was made, and then payment was 
made at $35 a case plus storage charges. 

XQ239 For as much as they drew out? A For 3,000 
cases that they drew out. That was the extent of the trans¬ 
action. 

XQ240 So that so far as concerns Exhibit 3, this Ex¬ 
hibit 3 contract, so to speak, this deal, or the end result of 
the deal, was the passage of approximately 3,000 cases 
merely: Is that right? A That is correct, except that 
they, of course, had the contract for the balance. That is 
where we came in to purchase it back. We had to pur¬ 
chase that back from them. 

XQ241 Quite so. A They had an equity, a contract 
equity, you might say, in the balance of it. They owned it 
though we had title to it. 

XQ242 Disregarding for a moment the many papers, 
some of which are perhaps a little involved to remember, 
when it was all worked out and one sale cancelled against 
another sale, it all added up to about the sale of 3,000 or so 
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cases to Burns? A Of course, plus the brands and trade 
marks, which we never got back. 

XQ243 Let me ask you something about that : It is a 
fact, is it not, that some time since, let’s say January, 1934, 
you had some correspondence with Burns or others who 
might claim under him, perhaps Bernheim, concerning the 
ownership of these trade marks? A I don’t kpow about 
correspondence, but when we — I think it was when we 
commenced to getting this other distillery that we were 
going to invest in — we were not going to run it as Wright 
& Taylor, but we were going to invest in another plant. 
We thought we would like to have the Old Charter trade 
mark back and we found out Bernheim had it aijid we dis¬ 
cussed with them whether we could purchase it fjrom them. 
They said they would not sell it, and that was that. I 
don’t know whether there was any correspondence; we 
talked to them about the matter at various times, both 
here and in New York. I don’t know whether tllere would 
be any correspondence on it or not, but I do kno-fr we made 
an effort to buy it from Bernheim. We found Bernheim 
owned it — 

XQ244 (Interrupting) How did you find that out? A 
I don’t know whether somebody told us — they were not 
using it at the time; they were holding it for whiskey, they 
said, to age. As long as we had our Old Charter on the 
market and it was a fine whiskey, a pre-war whiskey, and 
were still selling it as Old Charter and keeping the trade 
mark going on the market — they were holding it to get 
some old whiskey to dovetail into it. • Until ours gave out, 
they didn’t want to sell it. So, we dropped it and that was 
the last of that. I don’t think there would be anything in 
our records about it. 

XQ245 Now, Mr. Taylor, isn’t it a fact that at one 
time you did question whether Mr. Bums or hi|s company 
had the right to hold the trade mark Old Charter? 

MR. JACOBI: What was the question? 

(The question was read by the reporter.) 
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XQ246 I am speaking about some time after you bought 
back your whiskey, your 17,000 cases. A I don’t know 
what you are referring to, because there was never a 
question in my mind. We had sold it. We would have 
liked to have questioned it, figure some way where we had 
not sold it, but we never questioned the sale. I don’t re¬ 
member any question at all as to Burns having bought it. 
When we heard Bemheim had it we didn’t even question 
how he got hold of it; we assumed that he bought it out¬ 
right or got it through some transaction through Bums’ 
companies, and we were willing to pay them for it to get it 
back, but they were not willing to sell, and we didn’t go 
anv further. , 

• I 

XQ247 Xow, without getting down to fine figures, the 
fact is that the 50,000 mentioned in paragraph 4 — A 
(Interrupting) I remember that. 

XQ24S (Continuing) —of Exhibit No. 3 was never paid 
to you — was never paid, and never passed from Burns, 
let’s say, or his companies, to Wright & Taylor? A I 
don’t know; I think it was. I don’t remember that it 
wasn’t paid, and it called for it. 

XQ249 Your records would show if it had been paid? 
A It would show the amount. It was all in one trans¬ 
action. so much money down payment, and he complied 
with the contract, so I assume it was paid. We considered 
it paid. 

XQ250 Let me ask you this— A (Interrupting) We 
certainly never raised the point that it was not. 

XQ251 Let me ask you this: You only received money 
from him, you might say, on the barrel? A No, we had 
a contract. I think you will find there there was a certain 
amount paid down when they signed the contract, and a 
certain amount paid thirty days later, and the whole thing 
was taken in as a lump sum, and that was included in it. 

XQ252 But vour records should show how the whiskey 
withdrawn compared with the money received: Right? 
A Yes, it ought to show that. 
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XQ253 It ought to show that. So that if the whiskey 
withdrawn equalled the money received then they ohly paid 
for the whiskey? A I don’t know whether that would be 
true or not. The contract called for their paying $50,000 
for the brands and trade marks. Now— 

XQ254 (Interrupting) For what, the balance? A The 
brands and trade marks, and they complied with the con¬ 
tract. Now, you are getting around to where we gave it 
away—it might be that we did; I don’t know. We con¬ 
sidered title as having passed to them for all of those 
trade marks and brands. I could not answer that; the 
records are the only thing that will answer you. 


XQ264 Now, when, you went into this deal, as you 
might call it, with Mr. Burns — when you went into that 
deal with him in 1933 did you turn over to him, qr to any 
of his companies, the books and records of Wright & Tay¬ 
lor in connection with the whiskey business? A No, I 
don’t think so — no; we turned over the physical property 
only. That meant the whiskey and the rights to the brands 
and trade marks, and that is all. 

XQ265 But you did not turn over to him any of the 
books and records? A No. i 

XQ266 (Continuing) Of Wright & Taylor? A No. 
I know we didn’t do that. 

* • • • 

XQ274 You did not turn those over to Mij*. Burns? 
A We did not turn anything in the way of books and 
records over to Mr. Burns. 

XQ275 Did you turn over to Mr. Burns any formulaes 
of any kind? A No. 

XQ276 Did you turn over to Mr. Burns any t^ien exist¬ 
ent stock of unused labels or literature pertainihg to Old 
Charter? A It seems to me we did; he got some circulars 
that we had left over, and he got those and I believe we 
gave him permission for him to get some labels that we had 
down at Stitzel’s, to use on some whiskey he had bought 
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and wanted to label Old Charter. We gave him permission 
to get those, but we didn’t have any of that in our office, 
except the circulars that I referred to. It seems to me 
that we gave him some of those—we had no more use for 
it; we had transferred all of that to him, so we let him have 
it, but we did not give him any records or anything. 

XQ277 What has been your principal business since 
1918? A We put the money we salvaged out of the dis¬ 
tilling business in real estate; bought a couple of office 
buildings, and have been operating them ever since, and 
some stores. 

XQ278 Business properties? A Business properties. 

XQ279 In Louisville? A In Louisville. 

XQ2S0 So that since 1918 to date, continuously, your 
principal business has been what may be called real estate? 

MR. JACOBI: I object. 

A You might. I think I can answer that by saying that 
we made more money during that period out of whiskey 
than we did out of real estate. Selling this whiskey off 
was what was the main thing we were trying to do at that 
time, because that represented a good many thousands of 
dollars. 

XQ2S1 But that was merely a liquidation process; it 
wasn’t any new- work; it was merely liquidating what you 
had on hand? A That is right. 

XQ282 But so far as a going business is concerned, you 
were reinvesting in real estate? A Just the way every 
other distiller was. They were all in the same position 
exactly. Nobody could foretell that prohibition would be 
repealed. There was no such thing as people staying in 
the distilling business, except to dispose of the stocks they 
had, until 1930, until they were allowed to make a little bit 
more to replenish the medicinal whiskey that was being 
used up. So, we were in the same position as every other 
distiller during that period. I might add to that that if we 
had been allowed to make a concentration warehouse out of 
our warehouses, as we requested, we would have operated 
those warehouses as some of the Louisville warehouses did, 
but their warehouses were made concentration warehouses 






and they got the revenue out of storage and yre were not 
allowed to do it because we were out in the country. 

* • • • 

XQ285 Now, when you bought back—or what really 
happened was, as I understand it, you simply held onto 
some 17,000 cases of whiskey and you gave h£r. Burns a 
$2.00 a case profit: Is that it? A That is riglit; that was 
what actually happened. We considered it buying it back, 
because he had the contract for it. We offered Him so much 
a case for it, and it meant that we paid him $2 ja case. He 
had not paid for it. 

XQ286 Aside from that paper transaction the whiskey 
never moved from the warehouse? A Yes. 

XQ287 How was the transfer actually effected to you: 
You simply did not turn over to Mr. Burns th^ warehouse 
receipts that you otherwise would have turned over? A 
Yes. You see, we had title all the time, and as soon as we 
got this contract that was all there was to it. 

XQ288 There wasn’t even any warehouse receipt neces¬ 
sary? A No. 

XQ289 So he never had warehouse receipts for the 
whiskey? A Not until he paid for it. 

XQ290 Do you know whether warehouse receipts for 
the 17,000 cases in question had ever been actually issued? 

A They always issue a warehouse receipt. Whenever 
a case is made and put in a warehouse it is always made to 
the distiller or whoever owns it. You see, in Kentucky— 
and I believe it was a federal regulation or law, that ware¬ 
house receipts were considered negotiable papejr. 

XQ291 A negotiable instrument? A Yeg, a negoti¬ 
able instrument. We signed it only when we disposed of it; 
we signed it to somebody or signed it in blanl^. 

XQ292 So the warehouse receipts which wpre first is¬ 
sued to represent this entire 20,000 cases referred to in 
Exhibit 3, plus even the barrel goods mentioned in Exhibit 
3—the warehouse receipts reflecting those £oods were 
issued to you in the first instance: Is that right f A That 
is right. 
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XQ293 When the whiskey came into being? A You 
might say we issued them. 

XQ294 And yon issued them to yourselves? A We 
issued them but did not sign them. We just always make 
out warehouse receipts as the whiskey is made. They are 
kept as a record, and when we want to sell it, we transfer 
the warehouse receipts. 

XQ295 Then, the warehouse receipts for all of the 
whiskey mentioned in Exhibit No. 3 were never signed over 
by you to Bums or any of his companies? A That is 
right 

XQ296 Except in proportion to the monies received 
bv vou: Is that correct? A That is correct. 

XQ297 Until you received the money the warehouse 
receipts were not even signed over to Bums or his com¬ 
panies: Is that right? A That is right. I think — I am 
not sure, but I have an idea we put this in a bank — we 
had this in escrow, or some such way, so as he paid for it 
he got it; I don’t think he just let us keep them so we 
could go out and sell them to somebody else, but it was in 
our name all the time. 

XQ29S But apart from this machinery for transferring 
the property' through some bank, perhaps, you always had 
— I mean the receipts even belonged to you until the money 
came to you ? A Yes, it was in escrow with the bank. 

• • • • 

XQ304 Did you turn those sales books * over to Mr. 
Bums or any of his companies? A We never turned 
any of our records over to anybody. 

XQ305 Did you turn them loose for him to make copies 
of? A I don’t know whether he made copies or not. We 
have got the records still. He could have copied them — 
we may have sent him a duplicate — probably did. 

XQ306 But only as to those sales which you made on 
his order? A That is right; we didn’t make any others 
after this transaction, only on his order. 
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XQ307 I mean, did you make available to him the old 
records, going back— A (Interrupting) No; we did 
not let him look into our books at all He had Nothing to 
do with them. He was not succeeding Wright & Taylor, 
if that is what you mean. He had no connection with 
Wright & Taylor whatever, except to purchase the physical 
assets, the whiskey and trade marks. 

XQ308 When you speak of physical assets you mean 
the whiskey? A That is, the whiskey end of itj we were 
disposing of that. 

XQ309 But you did not let him examine you^r whiskey 
records pertaining to the business as of a date prior to 
the time of the deal? A No; I am sure we did not. I 
don’t think the question came up. If he had askid — I am 
sure we would not have considered allowing him to do it 
at alL 

XQ310 Did you give him any customer’s list? A We 
may have done that, may have told him who the customers 
were we were selling at the time. I don’t remember that. 
Miss Becker will probably remember that, or njiaybe Mr. 
Bullitt will. 

• * • • 

Re-direct Examination by Mr. Jacobi: 

• • • • 

RDQ372 Now, when you executed these instruments, 
Exhibits 3 and 4, was it your intention, or not, in trans¬ 
ferring the whiskey, to also transfer the trade marks, in¬ 
cluding the trade mark Old Charter? A Yes, it was our 
intention to transfer everything connected with the whis¬ 
key. 

RDQ373 Were you satisfied that that transfer of the 
trade marks took place along with the transfer of the 
whiskey? A Yes, we were satisfied. We tried to buy it 
back. We would not have done that if we had not thought 
it was a good transfer. 

RDQ374 Now, I want to clarify, if possible, this trans¬ 
action, insofar as money paid or to be paid was concerned, 
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and I would like to know first, before asking whether or 
not you had — or have any definite recollection of that 
transaction as to the details, or whether that is something 
that Mr. Bullitt — A (Interrupting) No; I don’t think 
Mr. Bullitt was involved in this transaction. I remember 
distinctly discussing the brands and trade marks. 

RDQ375 I don’t mean so much that: I am speaking 
now— 

MR. KALISH: (Interrupting) I think you ought to 
let the witness answer. 

RDQ376 I am speaking of the transaction with respect 
to the transfer of the goods and trade marks and payment 
therefor, which was brought out to some extent by Mr. 
Kalish. A Of course, the goods were paid for as they 
were taken out, so much per case was agreed upon to be 
paid as each one was taken out. 

RDQ377 Now, was that transaction handled through 
any bank, and if so, what bank? A That is where Mr. 
Bullitt would probably be able to tell more than I. In my 
recollection the Citizens’ Union Bank was made Trustee 
of these warehouse receipts which were put in escrow, and 
they were to pay — before the bank released them they 
were to get so much money and release them as they got 
the money. Now, that is my recollection. 

• • • • 

RDQ3S4 In other words, there was some cash trans¬ 
ferred on the signing of the agreement? A Yes. I think 
it was — my recollection is $10,000 on the signing of the 
contract, and — I don’t know — $50,000 or $100,000 in 
thirty days. That wasn’t — didn’t have anything to do 
with transferring any whiskey. That was part of — 

RDQ3S5 That was the consideration? A The cash 
consideration. 

RDQ3S6 Then, the remainder was to be paid as the 
whiskey was released? A Yes. It left us in a position 
that if the contract wasn’t carried out we had that as 
liquidated damages. 



RDQ390 This letter refers to some notes that were 
deposited at the bank: Does that in any why refresh 
yonr recollection with reference to the transaction? Was 
it agreed that notes were given? A Yes, after seeing this 
I remember distinctly that we insisted on the whole busi¬ 
ness being paid for in a certain time, and not just hanging 
fire until the whiskey was used. We just took these notes 
with a specified date. He was to pay the notes and as he 
paid the notes we were to turn over the warehouse receipts 
giving title to the whiskey. 

RDQ391 When you bought back or reacquired these ap¬ 
proximately 17,000 cases, as I understand it. Bums and his 
affiliates had not paid the full amount? A Th,at is right. 

RDQ392 (Continuing) That was provided for? A 
That is right. 

RDQ393 Had not taken up their notes? A That is 
right. 

RDQ394 Is that correct? A That is right. 

RDQ395 Therefore, the warehouse receipts had not 
been released to him? A Yes, that is true. 

RDQ396 That is correct, is it not? A Yes, that is 
correct. 

RDQ397 And therefore, the title to the whiskey that had 
not been taken up or paid for by him returned to you: Is 
that right? A That is right; title had been in our pos¬ 
session all the time, but the equity returned to us. We had 
the title. 

RDQ398 That might be just merely a legal— A (In¬ 
terrupting) What I mean is, we would never release title 
until these notes were paid off. We would not release 
title— 

RDQ399. Except that the notes given, if given, were 
classified as payment for the merchandise, werte they not? 
A They were payment, except as covered — as limited, 
you might say, by the contract. 
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Re-cross Examination by Mr. Kalish: 

• • • • 

RXQ422 When Wright & Taylor acquired its interest 
in Bonnie Bros, it was not the intention of Wright & 
Taylor to distil and bottle Old Charter through Bonnie 
Bros.? A If we had the brand we would have liked to 
have used it In fact, when we tried to buy it from 
Bemheim we — that was when we were figuring on going 
in there, and we thought we could use it 

RXQ423 When Wright & Taylor acquired an interest 
in Bonnie Bros., was it the intention of Wright & Taylor — 
was it the expectation of Wright & Taylor to have Bonnie 
Bros, distill and bottle Old Charter! A No; we had 
sold it 

BXQ424 Then the intention was not to distil and bottle 
Old Charter! A No; we couldn’t do that, no more than 
we could L W . Harper. 

• • • • 

RXQ434 Now, taking this period prior to repeal, let’s 
say in the summer — well, any time prior to repeal; I 
suppose the legal status was the same all along: Now, 
taking this period just prior to repeal, would it have been 
possible — I am just trying to arrange or evaluate these 
warehouse receipts and find out what they really meant — 
would it have been possible for anybody, if he had the 
money, I mean, to buy from you, Wright & Taylor, a ware¬ 
house receipt for five or one hundred, or one thousand 
cases of Old Charter! A Yes. 

BXQ435 It was! A Yes. 

RXQ436 Anybody with money could do that! A Yes. 

RXQ437 And could have done that in 1933, 1932, 1929 
or 192S! A In fact it was done. That is when we sold 
it, was before repeal. 

RXQ438 You sold warehouse receipts! A Yes. 

RXQ439 If I had bought from you a warehouse receipt 
for so many, or any given number of cases of whiskey 
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of any brand — any of your brands, could I have resold 
that whiskey to any permit holder? A Yes, you could; 
you could have sold the warehouse receipts. 

RXQ440 I could have sold it to a permit holder? A I 
am referring to bottled whiskey. 

RXQ441 Yes. A If you bought a warehouse receipt 
for 1,000 cases of Old Charter you could sell it to anybody 
you wanted while prohibition was in effect, but the trouble 
would come when you wanted to get it out. 

RXQ442 You could not get it out without a permit? A 
You could not get it out without a permit. 

RXQ443 So warehouse receipts could be sold and re¬ 
sold to anybody? A That is right. 

RXQ444 With the whiskey remaining in the ware¬ 
house? A Yes. 

RXQ445 But in order to get it out of the warehouse 
the receipt had to be sold to a permit holder^ A Yes. 

RXQ446 Who might have been a druggist? A The 
permit holder had to have a permit each time. 

RXQ447 He had to have a permit — he could buy a 
warehouse receipt, but before he could get it jout he had 
to have a permit? A Yes. 

RXQ448 So the ultimate purchaser of the warehouse 
receipt — and by “ultimate ’ 9 I mean the one who took it 
out of the warehouse, had to be a permit holder ? A Yes. 

RXQ449 So that anybody — I say ‘ ‘ anybody ’ ’ — taking 
myself as an example, I could have purchased from Wright 
& Taylor, if I had the money, a warehouse receipt for 
one or one thousand or twenty thousand cases of your 
Old Charter whiskey if I was willing to pay your price: 
Is that right? A That is right. 

RXQ450 If I had the money— A (Interrupting) 
We would sell it to you. 

RXQ451 And was willing to pay your price? A That 
is right. 

RXQ452 I could have become the owner of these ware¬ 
house receipts? A That is right. 

RXQ453 Then, I could have peddled these warehouse 
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receipts all over the country, as I saw fit? A That is 
right. 

RXQ454 Those transactions, of that type, were not un¬ 
common during prohibition, were they? A Yes, they 
were uncommon, because permit holders were — when I 
say “permit holders” I mean people that could take it 
out, such as a druggist There were only a few druggists 
that could afford to buy a quantity of whiskey and store it 
up. We sold a lot of them warehouse receipts of one 
hundred cases or maybe fifty cases and they would order 
it out in one or two case lots. It wasn’t common to sell 
warehouse receipts around that way. Very few did it. 
The druggist usually dealt direct with the distiller. There 
wasn’t much demand for them. 

RXQ455 But whether it was common or uncommon it 
was a form of transaction known: Right? A That is 
right; it was legal. 

RXQ456 And the frequency with which these transac¬ 
tions took place was controlled largely by the ultimate 
market for that whiskey? A That is right. 

RXQ457 And that ultimate market was in turn limited 
by the amount of permits the Government would issue to 
the druggist? A That is true. 

RXQ458 And the amount of whiskey people would buy 
from the druggist? A That is right. 

RXQ459 Now, these transactions, the sale and re-sale 
of warehouse receipts and ultimate withdrawal by the 
permitee — those transactions did not ordinarily carry 
with them any trade mark rights as such, did they? A 
No; it didn’t carry any trade mark as such, other than 
the whiskey that was sold. If the whiskey was labeled it 
carried with it the right to sell it with that label on it, 
but it did not give you the right to bottle any other whiskey 
under that label 

RXQ460 So, it was no different from buying a Chev¬ 
rolet and selling it? A That is right. 

RXQ461 The same thing: Is that right? A That is 
right 


i 
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RXQ462 Now, as a matter of fact — I am going to try 
to clear this up because I think there was a little cloud 
cast on it here in some earlier examination, but see if I am 
correct in this: Not only was the title to the whiskey 
retained in Wright & Taylor— 

MB. JACOBI: (Interrupting) What whiskey are you 
talking about? 

MR. KALISH: I am talking about the Old Charter 
whiskey, such whiskey as is involved in this 

MR. JACOBI: Make it specific, then. 

RXQ463 Put it this way then: Not only was the title 
to the whiskey purported to be reflected by Exhibit No. 3 
retained in Wright & Taylor, but also the title to the 
warehouse receipts was also retained in Wright & Taylor, 
except when the money was actually paid: Is that true? 

MR. JACOBI: I object. The documents will have to 
speak for themselves in the light of the testimony that 
has been given as to what the transaction involved. If you 
are trying to interpret, through this witness, where the 
title resided or did not reside, the objection, I! believe, is 
well founded. 

MR. KALISH: The witness has already testified to 
these matters at great length, and I think this is a late 
time to stop him short. 

MR. JACOBI: I am just entering my objection, Mr. 
Kalish, in the light of your re-cross examination. 

RXQ464 Will you answer? A My idea is ihat saying 
title, and what right we retained, and so on, wa^ merely — 
it is just words; the right was set forth in tHe contract, 
and the fact that the warehouse receipts were turned over 
to the bank in escrow, you might just as well shy the bank 
had title to it. Title was retained by our agent or by us 
until the money was paid. Now, that was the' protection 
we had, but I don’t know how you could — how I can 
clarify the matter any more. I am merely testifying that 
the contract, as it has been put in evidence, was signed 
by me, and that set forth the terms agreed upon. Now, 
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for me to say what those terms were — I may be right and 
I may be wrong—we retained the right to hold the 
whiskey until the money was paid off and we put it in 
the bank so the bank would — that would satisfy Burns 
that the whiskey was there and we couldn , t sell it — that 
is, the warehouse receipts were put there. 

RXQ465 But you did not accept the notes as payment? 
A The notes, were merely an agreement to pay for the 
whiskey at a certain time. 

RXQ466 You did not accept them as payment itself? 
A No; we did not. That is true. If they had been paid 
they would have carried with them the warehouse receipts. 

KXQ467 The notes merely reflected the agreement and 
the time— A (Interrupting) They were just an addi¬ 
tional contract stating when the money was to be paid. 

RXQ46S But you did not regard them as payments? 
A No. 

• • • • 

RXQ486 Now, I call your attention to Paragraph 5 
and ask you whether you know whether or not the things 
intended to be transferred and assigned by paragraph 5 
were in fact ever turned over to Burns or his companies? 
A Yes, I would say that was turned over to him. 

RXQ487 How do you know? A Well, it called for it 
and we carried out our conrtact, and one of the provisions 
is that we give him our contract for making whiskey, dis¬ 
tilling whiskey in the Stitzel Distillery, and we did distil 
whiskey up there. It was evidently under that contract. 
We also turned over our contract on storage — we had a 
storage contract; I remember that. 

RXQ488 Those are separate instruments, are they? 
A Yes; we had a special storage agreement with the 
warehouse. 

RXQ489 That storage agreement is where? A That 
was turned over to Mr. Bums when we gave him the 
whiskey. We agreed in writing to let him have the 
storage rate that we had, and agreed with Mr. Van Winkle 
that he would let him have that rate. 
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RXQ490 Where is that contract? A I couldn’t tell 
you to save my life now. 

RXQ491 That ought to be among your papers? A It 
may be, or it may have been turned over to Mr. Bums. 
When we took it back we still operated under tie same 
contract, so we probably still have it. 

RXQ492 You probably still have the same contract? A 
Yes. 

RXQ493 Who would have it? A Down in the office. 

RXQ494 I mean who would have it? A Mis s Becker. 
It looks like she is the only one that knows anything in 
our firm, and she might not know either. 

RXQ495 This speaks also of transferring a contract 
for the distilling of whiskey: Did you have a contract 
with anybody for the distilling of whiskey? A Y4s. 

RXQ496 With whom? A Stitzel. 

RXQ497 Do you have that contract? A That is what 
we discussed, that 411 barrels. They still had a permit to 
do that, a contract with Stitzel to do it, and they carried 
that out, is my recollection. It must have been under that 
contract. We turned over everything we were supposed 
to turn over. 

RXQ498 Now, I call your attention to the fifth line from 
the bottom on page 1 of Exhibit 4, where it says “Good 
will** of Wright & Taylor — put it this way — did Wright 
& Taylor do anything other than the signing of this docu¬ 
ment and the delivery of the whiskey, as and when paid 
for, to transfer the so-called good will? A Yes, we did 
a whole lot, I think. 

RXQ499 What did you do? A We gave them what 
circulars we had left; we let them sell some of our cus¬ 
tomers — told him who they were and let him sell to them. 
We even let him use our name in that other coihpany he 
got up, the Wright-Taylor Company. The only reason for 
using that name was to show that Old Charter—it had 
been made by Wright & Taylor all the time, and he wanted 
to use Wright-Taylor. I joined the company as Secretary. 
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The only reason they wanted me at all was because I had 
been connected with the old company. That was a very 
positive expression or showing that we were transferring 
our good will to them. 

RXQ500 In other words, that was to create in the minds 
of the ultimate public the impression that it was still the 
same company? A No, but there was a sort of con¬ 
tinuity. In buying all that whiskey it had gone right on; 
they had the brand. It was selling — it was a way we had 
of transferring our good will. 

• • • • 

Re-re-cross Examination by Mr. Kalish: 

RRXQ504 How much did you offer Bemheim for 
Old Charter? A We were — at the time we discussed it 
with him we thought maybe they didn’t want to use it — 
they had not used it and we thought maybe they were 
indifferent about it. We were figuring on paying about 
$25,000 for it, and that is what we had agreed at the 
office, but when we approached them they said they were 
not interested in selling at any price at all, that they were 
going to use it, but they were waiting for their whiskey to 
age, so they could carry it on. They wouldn’t sell it at 
any price. It never got down to a proposition of making 
a definite offer. We had agreed among ourselves that we 
would pay them $25,000 for it. 

RRXQ505 Who first told you that Bernheim had the 
trade mark? A Oh, I don’t know; we heard it quite a 
while before we decided to ask them about it 

RRXQ506 Yet they did not have any Old Charter on 
the market? 

MR. JACOBI: There is no such statement in the 
record. 

MR. KALISH: The witness testified they had not bot¬ 
tled anv Old Charter. 

MR. JACOBI: What witness ? 

MR. KALISH: This witness. 






MR. JACOBI: This witness isn’t in a position to make 
such a statement. 

MR. KALISH: The record will show. 

A I couldn’t say that they didn’t have any on the 
market; what I mean to say was that we did ^iot know 
that they had used the brand, because we were still sell¬ 
ing our Old Charter. That was pre-war Old Charter, and 
we had heard that they would not sell it until jit got to 
the point where they sold good whiskey. Unfortunately, 
they did — Schenley did — I don’t think Bernheim would 
ever have done it, but Schenley put it on some young 
whiskey. 

RRXQ507 When? A Two or three years before our 
whiskey was all gone they had some Old Chartbr on the 
market. 

• • • • 

MARIE C. SCHWARTZ, a witness called on behalf of 

Respondent, having been duly sworn, testified a£ follows: 

I 

• • • • 

Cross Examination by Mr. Kalish: j 

« • # • 

XQ174 Let me ask you this, now: I will ask you to 
look here for a minute at warehouse receipt [No. 1155, 
which is a part of Exhibit No. 38: I notice that this 
certificate is stamped on its face “July 21,1933”? A Yes. 

XQ175 That does not mean that it was ma^le out in 
Mr. Bums’ name on that day, does it? A The date on 
that certificate should correspond with the stub at) all times. 
It doesn’t. I don’t know why it doesn’t. I c^n assume 
something, and in that case, if I am correct -J— I don’t 
know now — where is that Burns contract? \jVIien was 
that dated? i 

XQ176 I am going to ask you— A (Interrupting) I 
am just trying to see if my thoughts are righ^— this is 
only an assumption on my part, how that happened. I am 
trying to see if what I think happened — this is what I 
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have in mind: Mr. Burns ’ contract was made in July, 
and according to this contract, it seems he had ninety 
days to complete that contract, which would have been in 
October. It seems to me like these certificates were actu¬ 
ally made out in October upon the completion of that con¬ 
tract, and it looks like someone started to make that cer¬ 
tificate out in October — are they all that way? — it looks 
like that was October. What I think happened there, Mr. 
Kalish, in the course of making out these certificates that 
mistake was made and the party who made that certificate 
was instructed to change that date to July, and they just 
failed to change the stub. They were made out in October 
as of July; you see, the storage date is as of July. Let’s 
see the certificate date. Here is 1134 —1135 was made 
out October 9, 1933. Now, I am just taking this as an ex¬ 
ample, and then 1136, which all the more indicates these 
certificates were actually made out in October, otherwise 
they wouldn’t be 1136 and so on, they would be way back 
here (indicating). They were dated back because of the 
fact that on these whiskies storage vras chargeable from 
the time they were put in the warehouse. We could have 
issued Mr. Burns a certificate dated October and made this 
date (indicating) July, but there would have been some 
question as to the difference between the date of the cer¬ 
tificate, the date it was actually made out, and the date of 
the storage. 

XQ177 Now, you observed, apparently, what I also ob¬ 
served, but I would rather you would check this because 
you are more familiar with these things than I am: For 
instance, on Certificate No. 1136 you will notice, about 
the middle of the certificate, where there is a rubber date 
stamped “July 21, 1933” and it has been stamped over 
what looks like “October 13, 1933”. A That July was 
stamped over, and that verifies what I just said. 

XQ178 So it was originally made out for October and 
then made out for July? A Before they went on with 
the completion of the certificate. Are they all stamped 
over? 
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XQ179 Yes, with some erasures. A No; heife is one — 
that hasn’t been erased. 

XQ180 I am going to show you one, for instance, No. 
1180: See if the first dating underneath, namely, October 
13, 1933, the rubber stamp dating, doesn’t seem to have 
been erased, at least in part, before it was stamped over! 

A Yes, it does. 

XQ181 In other words, it was first stamped “ October 
13, 1933,” then an incomplete erasure made of that date — 
is that right? A That is what it looks like. 

XQ182 And then the July 21, 1933 date wks stamped 
over it? A That is what it looks like. 

XQ183 That same situation appears at the other place 
on this certificate where the date July 21, 1933 appears? 
A Yes. 

XQ184 That appears also on certificate No. 1136? A 
Yes. | 

XQ185 And Certificate No. 1137 ? A Yes. 

XQ186 And Certificate No. 1138? A Yes. 

XQ187 And Certificate No. 1139? A Yes. 

XQ188 And on 1140? A That is right. \ 

XQ189 Similarly on 1141? A Yes. 

XQ190 And on Certificate No. 1142? A Y^s. 

XQ191 And 1143? A Yes. | 

XQ192 And virtually all of these in the .book which 
has been marked “Exhibit No. 38”: Is that true? A I 
don’t believe I would say “all”; I believe I poticed some 
back here — wait — this one isn’t (indicating). I 

XQ193 When you say this one? A 1182 does not 
seem to have been erased. 

XQ194 But 1182, to which you have just referred, is 
still inconsistent with its stub, so far as the dating is con¬ 
cerned? A Yes, it is. 

XQ195 Because the stub is October 13,1933? A That 
is right. 

XQ196 And the dating on the face of Certificate No. 
1182 is also inconsistent with its sequence in the book, con- 
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sidering the fact that certificates of a lower certificate 
number have a later date in the book: Isn’t that true? A 
The certificate itself does not follow in sequence, but the 
stub does. 

XQ197 When you say the certificate doesn’t follow in 
sequence you don’t mean that the serial number doesn’t 
follow— A The date. 

XQ198 But the serial number of the certificate is in 
numerical sequence in the book? A Yes, it is. 

XQ199 In other words, in this warehouse receipt book 
all the certificates are numbered serially in absolute se¬ 
quence, numerical sequence: Isn’t that true? A They 
should be; I haven’t looked at this book, so far as the 
numbers running consecutively, they should be. 

XQ200 That would be the normal thing? A Yes. 

XQ201 Just like in a check book they would run seri¬ 
ally? A Yes. 

XQ202 So that, barring only some discrepancy as to 
that, you don’t suppose there is any discrepancy as to the 
sequence of these certificate numbers, barring only that 
thereafter the dating of No. 1182, instead of being July 
21, 1933, should be a later date — for instance, a later date 
than certificate No. 1085, which is dated September 6, 
1935, should it not? A It should be, but I repeat, as I 
said before, that I imagine — and I imagine only — that 
these certificates were issued in October as of July, 1933. 

XQ203 Yes. Now, then, the dating on these certificates, 
or any date on them at all — whatever date might appear 
on here is no indication as to when the particular certifi¬ 
cate might have been transferred by the person to whom 
it was originally issued to the person who became the ulti¬ 
mate owner of the certificate: Right? In other words, 
a certificate issued on October 13th, let’s say, the date on 
its face, October 13, 1933, to James Burns, might have 
been held by James Bums for a year or two before he 
sold it: Is that true? The mere fact that it was issued 
on October 13, 1933 does not indicate anything as to when 





373 


the original owner of the certificate might hive sold it? 
A You mean that the October date wouldn’t indicate that 
Mr. Bums sold that particular certificate in October: Is 
that what you mean? 

XQ204 Yes, that is what I do mean: In other words, 
he could have kept that in his safe for a year or two 
before selling it? A If we turned the certificate over to 
him at the time it was issued? 

XQ205 Yes. A We have nothing to do with when 
he sells it or anything. 

XQ206 It is also true that the dating of the certificate, 
whether dated July 21, 1933 or October 13, 1^33, is like¬ 
wise no conclusive indication as to when you actually turned 
the certificates over to the man whose name appears on it? 
In other words, you do not necessarily turn ^t over the 
day when you issue it? A That would all depend upon 
the deal that is being made. You might make ja deal with 
a man and get your money immediately and give him his 
certificate immediately, or you might have a deal where 
you issue the certificate but you are going tb hold it a 
month or two months or three months, until tile money is 
forthcoming, and turn the certificate over to him at that 
time. Then the certificate — it would not indicate when it 
was issued. 

XQ207 So, in any event, the dating appearing on the 
face of the certificate is no indication of when the certificate 
passed from your hands into the hands of someone else: 
Right? That is controlled by when you get t|he money? 
A That is right. 

XQ208 That does not appear on the face of the certifi¬ 
cate? A When we get the money? 

XQ209 Yes. A No, sir. 

XQ210 So that all a certificate shows, at llest, is the 
date of issuance: Right? A That is right. 

XQ211 And, as sometimes appears, here, it might be 
dated back? A I will explain to you that when we issue 
a certificate here at the present time — I am speaking of 
now— 
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XQ212 (Interrupting) Speak as of 1933. A Well, 
as of 1933 I couldn’t say, because I had no control of 
issuing certificates. 

XQ213 You signed them? A I signed them, but I 
explained in the early part of the evening they are issued 
by the office and they come in to you, but as to checking 
the serials or checking all the details — all the details are 
checked, and you take it for granted that the people under 
you have checked it properly. You know if one hundred 
or two hundred certificates come in for signature you 
can’t run out and check them all yourself. 

XQ214 What is the situation today? A Today when 
we issue a certificate, that indicates that that whiskey im¬ 
mediately — if we issue a certificate and turn it over to a 
man, that means that those whiskies are registered on 
our records in that man’s name as owner. 

XQ215 Was that true in 1933? A Yes, it was, if the 
certificate was turned over to the man at that time. 

XQ216 But, as a matter of fact, it wasn’t always turned 
over when issued? A Well, then, the Bemheim Distilling 
Company still had control of those whiskies, as long as 
they had the certificate in their possession. 

XQ217 Now, I want to call your attention to some¬ 
thing else here just for a minute: Let me ask you this: 
Are certificates ever made out without a brand name? A 
Yes. 

XQ218 They are? A But in that instance there the 
certificates are referred to as covering some certain 
inspection of whiskey. For example, if we issue a cer¬ 
tificate for whiskey made in our distillery over here, that 
whiskey carries no brand name; we simply call it Bern- 
heim Distilling Company No. 1 distillation, or whatever it 
might be — the Belmont Distilling Company — we refer 
to the inspection and the distiller. 

XQ219 Let me ask you this: That last statement you 
made had reference to bulk goods? A Yes, it did. I 
was going to follow up with case goods. 
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XQ220 Would it have been possible at any time, now 
speaking as of 1933, for your office — I don’t mean you 
personally — for the clerk who makes out these things 
ever to have made out a warehouse receipt certificate in 
anticipation of, you might say, a potential deal, 6r incom¬ 
plete deal, a deal which was not to ripen, so to speak, or 
not to be consummated for some time, and to make out 
these warehouse receipts for case goods without fillin g in 
the brand name? A I don’t recall any such instance, and 
I don’t think that there were ever certificates made out 
without filling in the brand name of the case goods. 

XQ221 But warehouse receipts are infrequently made 
out merely in anticipation of a deal which is to be con¬ 
summated some months later? A Are you speaking of 
case goods now? 

XQ222 Yes. A Well, let’s take for instance this one, 
the warehouse receipt here. This 1,000 case warehouse 
receipt was made out before the consummation of this 
agreement with Burns. 

XQ223 In other words, it was made out in anticipa¬ 
tion of something? A That is right. 

XQ224 Now, can you tell from these certiiicates as, 
for instance, certificate No. 1181, for instance, just when 
that whiskey — can you state from that just when the 
whiskey was actually delivered to Mr. Burns? A No, 
sir; I cannot tell from the certificate. 

XQ225 There is nothing on the certificate to show that? 
A Not on the certificate, but there certainly must have 
been records showing the invoicing and so forth, which 
surely should tie in with the certificate. 

XQ226 But the certificate alone does not show that? 
A No; it does not. 

XQ227 Nor the stub? A No, nor the stub. 

XQ228 Neither the certificate nor the stub shows when 
the whiskey was actually withdrawn from the warehouse? 
A No, sir; that is what I just answered. 

XQ229 Then, I don’t think you got my question: My 
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first question was this: Does the warehouse receipt, No. 
1181, and stub — I am using that merely as an example — 
does that warehouse receipt show when the whiskey re¬ 
ceipt was actually delivered or turned over to Mr. Burns, 
just the receipt itself? A No; there is nothing on the 
receipt or stub to show when it was turned over to Mr. 
Bums. 

XQ230 Nothing to show when that warehouse receipt 
left your hands or the hands of the Bernheim Distilling 
Company? A No, sir. 

XQ231 It could have left their hands, so far as can 
be gleaned from the receipt or the stub — it could have 
left their hands in October, 1933 or it could have left 
their hands in October, 1934: Right? A That is right. 

XQ232 So far as can be gleaned from the certificate 
or the stub? A That is right. 

XQ233 Or at any other time? A That is right. 

XQ234 Now, likewise, there is no indication, nothing 
on the certificate or stub which would show when the 
whiskey was tax paid and withdrawn from the warehouse? 
A No; there is nothing on the stub nor certificate to 
show that. 

XQ235 So that could have happened, so far as any indi¬ 
cation on the certificate or this stub is concerned — it could 
have happened in November, 1933, November, 1934, Novem¬ 
ber, 1935, or it could happen any time? A Yes, but it 
can be clearly shown— 

XQ236 (Interrupting) I am not— A (Interrupting) 
You are just referring to the receipt? 

XQ237 I am not questioning what other records you 
have. A That is right. 

XQ238 But certainly the face of the certificate does 
not tell any of that? A You are right. 

XQ239 On a few of these certificates, not all of them, 
you do find a notation on the back of the certificate, which 
I thinV you interpreted to mean something? A That is 
right 
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XQ240 Namely, for instance — I don’t know whether 
this is the same certificate yon testified about, but a cer¬ 
tificate like it — I am now pointing to certificate No. 1179: 
I think you said the rubber stamp date on the back of 
the certificate, September 16, 1935, indicates tjiat it was 
tax paid on that day? A That is right 

XQ241 And that, in turn, means to you thht on that 
day, or perhaps shortly thereafter, the whiskey repre¬ 
sented by this certificate was withdrawn from the ware¬ 
house? A I would say on that day, not shotrtly there¬ 
after. 

XQ242 But not before that day? A No, sir. 

XQ243 On that day or a day or two later? A That 
is right. 

XQ244 But could not have been earlier? A That is 
right. 

XQ245 And that date so rubber stamped oh the back 
of Certificate No. 1179 in turn does not indicate, however, 
anything as to when the certificate left your hands or 
when it was sold by the original owner to the final owner, 
except as it shows that it left your hands op or before 
Sepember 16, 1935? A Left our hands on or before? 

XQ246 Yes, September 16, 1935. A No wjhiskey left 
our hands. 

XQ247 No warehouse receipts? A Oh, the warehouse 
receipts left our hands on or before September 16. 

XQ248 1935? A That is right. 

XQ249 But there is no indication yet as to how much 
earlier it did leave your hands ? A No, sir. 

XQ250 It could have left your hands the same day or 
a week before ? A That is right. 

XQ251 Or a year before? A Yes. 

XQ252 Is that true? A That is true. 

XQ253 Likewise, the date on which it wa^ tax paid, 
namely, September 16, 1935, on the back of certificate No. 
1179, is no indication as to when the certificate passed 
from Mr. Bums to Julius Loeser & Company, Except that 








378 


it probably passed some time prior to September 16, 1935: 
Right? Is that true? A That is true. 

XQ254 It might have been a day before or a week 
before? A That is right. 

MR. JACOBI: You said “probably” passed before 
that 

A Probably a day before or a week before — is that 
what you said? 

MR. KALISH: Strike the word * 4 probably’ ’. 

MR. JACOBI: It had to pass; that is the point. 

XQ255 Now, I notice that some of these certificates, 
as, for instance this issued to Julius Loeser, which are 
marked tax paid in June or July of 1935, are marked 
“Tax paid”: Is that right? A Yes. 

XQ256 Now, then, there are others which are endorsed 
only by Mr. Burns and by no one else? A That is right. 

XQ257 As, for instance, No. 1169, No. 1168 and so 
forth, and some of those ahead of it: Those are not 
marked “tax paid”: Is that right? A That is right. 

XQ25S Or are they? A No, sir; they don’t seem 
to be. 

XQ259 So that, so far as concerns anything appearing 
on the face of the certificate, these certificates may have 
found their way back into your book here, which is Exhibit 
No. 38, without the whiskey actually having been with¬ 
drawn: They could have been returned for a purpose 
other than withdrawal of the Whiskey: Isn’t that true? 
A Well, for a purpose— 

XQ260 (Interrupting) Well, as for instance, to sur¬ 
render them up to you. A Maybe for re-sale. 

XQ261 For re-sale: Right? A Yes, that is right. 

XQ262 In other words, they could have been returned 
to you because Mr. Burns wanted the money rather than 
the whiskey? A Or they could have been returned be¬ 
cause it was a five case certificate and Mr. Bums asked 
us to re-issue it, break it up into one case certificates. 
You were correct when you said various purposes. 
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XQ263 Therefore, such a certificate does not necessarily 
mean that the whiskey represented by it ever lejft your 
warehouse: Right? Where a certificate, as, for instance, 
No. 1169, was merely endorsed by the man to whon^ it was 
made, without any indication of tax payment: Right? A 
That is right. 

XQ264 It does not mean that the whiskey was ever 
withdrawn? A No, sir; it does not. 

XQ265 It could reflect any one of a number of other 
kinds of transactions ? A That is right. 

XQ266 Now, I call your attention to certificate No. 1196, 
for instance, and I call your attention to the f^ct that 
this certificate No. 1196 had an original number, No. 
1692, and was renumbered as 1196: How do you account 
for that? A Frankly, I couldn’t make a definite state¬ 
ment regarding this, unless this was issued originally on 
the wrong certificate. I couldn’t answer that, Mr. Kalish, 
unless I would go back into the records. 

XQ267 Now, I call your attention also to the tfact that 
this renumbered 1196, which was originally, apparently, 
1692 — Certificate No. 1692 — I call your attention to the 
fact that that certificate, as well as its stub, are both dated 
July 21,1933: Is that right? A That is right. 

XQ26S That is correct? A Yes, that is correct. 

XQ269 And that is one of these certificates ip which 
the dating of July 21, 1933 is apparently not superimposed 
upon a spot where another dating had been erased wholly 
or in part: Is that correct? A Yes, that is corirect. 

XQ270 I also call your attention to the fact that that 
particular certificate, namely this renumbered certificate 
No. 1196, which was originally No. 1692, also indicates that 
the goods represented by the certificate were bottled in the 
fall of 1933: Is that right? A The certificate does indi¬ 
cate that, yes. 

XQ271 So that the certificate is apparently made out 
before the goods reflected by it were in existence: Is that 
true ? Iam again referring just to that one certificate. A 
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I don’t recall that I know the exact—yon are speaking 
of the fall of 1933? 

XQ272 The goods were bottled in the fall of 1933? 

MR. JACOBI: Let her explain what the fall of 1933 
means. A In the whiskey business we speak of seasons: 
We have two seasons; January to June and including June 
is spring; July 1st to December 31st is called fall; there¬ 
fore, this whiskey, as I understand it — what I gather — 
was bottled in the fall of 1933. This whiskey was bottled 
in July, 1933. This receipt was issued July 21st, for whis¬ 
key bottled in the fall. Bottled in the fall means in July 
and on through December. 

XQ273 I also ask you whether it isn’t a fact that the 
warehouse receipt which is here renumbered as 1196 is in 
a handwriting different from the handwriting on the one 
that immediately precedes it? I call your attention, for 
instance, to the words “Old Charter” and ask you if that 
isn’t in a different handwriting? A Yes, the words “Old 
Charter” do seem to be in a different handwriting. 

XQ274 How about the words “James Burns”? A 
They also seem to be different. 

XQ275 Is that right? A Yes. 

XQ276 And yet the rubber stamping which indicates the 
date in July, 1933 is the same on both ? A Yes. 

XQ277 Namely, on No. 1195 and renumbered 1196: 
Is that right? A Yes. 

XQ278 And the one immediately following it, namely 
1197, also dated July 21, 1933, is again in the same hand¬ 
writing as No. 1195: Isn’t that true? A Yes. 

XQ279 Is that right? A Yes. 

XQ2S0 And that is also true of those that precede it: 
In other words, all of those except the one that has been 
renumbered seem to have been in the same handwriting, 
but the one that is renumbered is in a different handwrit¬ 
ing? A Yes. Well, if you will allow me to explain this, 
it seems that this must have been made out — as I said 
before, I wouldn’t know what happened to 1196 before it 
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went into the record — whatever happened to it, it must 
have been made out in exchange therefor by another party 
in our office. I don’t know whether I could verify this 
signature or not. 

XQ281 You apparently signed this one also (indicat¬ 
ing) ? A I signed it. 

XQ282 The fact that the certificate was originally num¬ 
bered 1692 on its face would indicate that the certificate 
would ordinarily, that number certificate would ordinarily 
not have been made out until some time later? 

MB. JACOBI: I object to that assumption. 

XQ283 I thought you said you associated serial numbers 
with dates ? A As I explained to you before, I don’t know 
what happened to this original 1196. It might have been 
destroyed, or somebody might have put a cigarette on it 
and burned it. They simply put it in there find ran it 
through to fill out the series. I couldn’t say it was made 
out later. 

XQ284 If one was burned at the time you we|re making 
it out, then you would merely take the next one iiji line; you 
wouldn’t go back five hundred numbers and remove one? 
A I suppose they were already made out. I couldn’t go 
into this any further. 

XQ285 I call your attention to another type of ware¬ 
house receipt certificate, for instance, warehouse receipt 
certificate No. — 

MR. JACOBI: (Interrupting) Possibly this will help 
straighten it out: I hand you a certificate which has been 
marked 1196 and which has no endorsement upon it but is 
marked “Cancelled”, and which, together with £ome loose 
ones, was in the back of Respondent’s Exhibit No. 39. Here 
is the stub of Exhibit No. 39 showing Certificate No. 1692, 
marked in red pencil, “Used for 1196.” You wifi find sev¬ 
eral other loose ones too — 

A (Interrupting) And you know why, too.! Mr. Fel- 
senthal wouldn’t allow anything like that to go Put of our 
office. 
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XQ2S6 What I know won’t help the record. A Speak¬ 
ing of these certificates now, that we signed: No. 1196 — 

MR. JACOBI: (Interrupting) Refer to them as the 
loose certificates found in the back of the book. 

A Loose certificate No. 1196 and the others — it seems 
that a new certificate must have been made out therefor, 
for the reason that the original certificate was imperfect 
as to serial numbers. 

XQ2S7 All right Now, taking another type of certifi¬ 
cate — I mean another type of endorsement, as, for in¬ 
stance, on Certificates 1183, 1184 and 1185: Each of them 
seem to be endorsed first by James Burns, and also by an¬ 
other party? A Yes. 

XQ288 But they are not marked “tax paid”: Those 
certificates, on their face, do not show that the whiskey was 

ever withdrawn from the warehouse, because the other 

| # 9 

party might also have turned them in to you for other pur¬ 
poses than withdrawal? A Yes; that is right. 

XQ2S9 That is true? A That is true. 

XQ290 In other words, so far as concerns the face of 
those instruments — I mean the face and back, the certifi¬ 
cate and stub, they do not necessarily mean that the other 
party who endorsed the certificate after James Burns’ en¬ 
dorsement ever got the whiskey: Is that right? A That 
is right 

XQ291 Now, we come to another set of warehouse re¬ 
ceipt certificates in Respondent’s Exhibit No. 39, certifi¬ 
cates which are now of a somewhat higher serial number, 
beginning with 1200, and they too, seem to be dated July 
21, 1933: From what you have heretofore stated, you 
would say, would you not, that these certificates were all 
issued at a date later than the date appearing on the cer¬ 
tificate and on the stub, and that the certificates were dated 
back: Isn’t that true, from the facts that you have already 
gleaned from Respondent’s Exhibit No. 38? A Yes, that 
is right 

XQ292 But just exactly when these certificates were 
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actually issued you cannot tell, except that you know that 
they were issued at a date later than July 21, 1^33? I am 
now referring to all of those which are marked ‘ * James 
Bums” in Exhibit 39, and which run from No. 1200 to No. 
1287: Is that true? A Yes. 

XQ293 Now, do you know the W. W. Dant Distilling 
Company? A No, sir. 

XQ294 Do you know who they are? A l)o I know 
who they are? 

XQ295 Yes: Did you ever hear of them? A I have 
heard of them, yes. j 

XQ296 Do you know whether that was a firm with which 
Mr. Bums was connected? A I don’t know. 

XQ297 Now, I call your attention to Certificate No. 1201 
and ask you to explain the alteration which appears in that 
column headed “Made”, where it says “Fall, 1937” and 
1 ‘ Fall, 193 3 ’ 9 : Those two notations — 

MR. JACOBI: 1917, it should be. 

XQ298 (Continuing) Those notations seem to be su¬ 
perimposed upon some earlier notations which were wholly 
or partly erased? A There is an erasure; I don’t know 
whether they were an earlier bottling or serial inspection, 
but there is an erasure. 

XQ299 There does seem to be an alteration? A Yes, 
but I cannot explain it 

XQ300 Now, I call your attention to certificatje No. 1203, 
which on its face is dated like these others about which 
you have testified — dated July 21, 1933, but which you 
have testified was actually issued at a later date than that, 
and I notice that there is an alteration here in several re¬ 
spects: First the distillery number has been struck out 
with red and the number 1 substituted for the original num¬ 
ber 368; and I also note that the warehouse notation has 
been changed, and also that the brand notation has been 
changed, and also that the dates down in the bpdy of the 
certificate have been changed from July 21, 1933 to Sep¬ 
tember 21, 1937, and the tax accrual date changed from 

i 
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August 31,1933 to August 31,1938: What does that mean? 
A First of all, on this certificate the change of location 
would indicate that the whiskies were moved from one 
warehouse to another. 

XQ301 What would the change of brand mean? A I 
don’t know in this instance what the change of brand means. 

XQ302 Do you also notice that while there has been a 
change of brand the original serial numbers have been still 
retained: Did you notice that? A Yes. 

XQ303 So that, so far as can be gleaned from the face 
of this certificate, the same serial numbers for cases of 
whiskey which were originally assigned to Old Charter, 
those same serial number were later re-allocated to I. W. 
Harper, four cases, and one case of Old Charter? A That 
is right. 

XQ304 You cannot explain that? A I cannot explain 
that in this particular instance. 

XQ305 Now, can you explain the significance of the 
change of the storage accrual date from July 21, 1933, to 
September 21, 1937, and the change of the tax accrual date 
from August 31, 1933 to August 31, 1938? A Yes, the 
charges were paid. 

XQ306 Pardon? A The charges were paid; the stor¬ 
age charges were paid some time or other from July, 1933 
to September, 1937. Storage was paid to that date, and 
therefore storage no longer accrued from 1933, but simply 
from 1937. The same way with the taxes; at one time or 
another someone paid these particular taxes covering from 
August 31,1933 to August 31,1938. 

XQ307 Would that also indicate that the whiskey in 
question did not leave your warehouse until some time, at 
least, in 1937? A That would indicate that the whiskey 
was still in our warehouse in 1937. We would not be col¬ 
lecting storage for it had it left the warehouse before 1937. 

MR. JACOBI: The last bit of testimony all has refer¬ 
ence to Certificate No. — 

MR. KALISH: No. 1203. 
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XQ308 Now, I call your attention to the notation on the 
hack of that certificate No. 1203, which indicates that on 
September 14, 1937 the certificate was re-issued to W. B. 
Timken: What does that signify to you? A |That would 
signify to me that that certificate was surrendered to us 
with a request to re-issue it to Mr. Timken, which we did 
on that date. 

XQ309 So that another certificate, other than this No. 
1203 — A (Interrupting) Another or others — I have 
no way of knowing. 

XQ310 Another or others: Is that right? A That is 
right. 

XQ311 Were reissued on or about September 14, 1937 
in place of this one? A On September 14,1937. 

XQ312 And then, Certificate No. 1203 never actually re¬ 
sulted in the withdrawal of any whiskey? A That is 
right. Now, wait, let’s go back there. I can’t say that the 
entire certificate never resulted in a withdrawal, because 
that endorsement doesn’t tell me how that certificate was 
reissued; it might be assumed that three cases were with¬ 
drawn and the two remaining cases issued to Timken. I 
have no way of knowing, but that certificate does indicate 
there was some re-issue. It might have been the entire 
certificate, or four cases, or one. 

XQ313 However they were split up, whether that re¬ 
issuance resulted in a splitting into one five case certificate 
or into five one case certificates—irrespective of that, the 
whiskey, if withdrawn, was withdrawn on some other, re¬ 
issued certificate, and not on 1203? A It would seem that 
way. 

XQ314 Because there is no indication of the tax having 
been paid on this one ? A That is right. 

XQ315 Now, I call your attention to the next certificate. 
No. 1204: The same situation prevailed there and I sup¬ 
pose your answer there would be the same? jA My an¬ 
swer as in the record to the previous certificate, j 

XQ316 No. 1203? A That is right 
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XQ317 Your answer would be the same as to certificate 
No. 1205: Right? A That is right. 

XQ31S And your answer would be the same in regard to 
what looks like re-numbered 1206, the original of which 
bore No. 1693? A That is right. 

XQ319 And the same for No. 1207, which originally bore 
the number 1694: Is that right? A That is right. 

XQ320 And so on through renumbered Certificates No. 
1207,120S, 1209, and 1210: Right? A That is right 

XQ321 And 1211: Is that right? A That is right. 

XQ322 And 1212: Right? A That is right. 

XQ323 And 1213: Is that right? A Yes. 

XY234 1214? A Yes. 

XQ325 1215: Right? A Yes. 

XQ326 And 1216,1217 and 1218? A Yes. 

XQ327 And all of those that bore the same changes and 
same endorsements? A The same endorsements. 

XQ32S Whose initials are “J. H. ,, after the Timken 
endorsement? A That is Mr. Humphrey, who is located 
in our office — James Humphrey. 

XQ329 But you do not know why all of these certifi¬ 
cates, so many of them, are changed from Old Charter to 
L W. Harper? A No; I don ’t recall. 

MR JACOBI: That will be duly and timely explained 
by someone else. 

XQ330 Now, I also call your attention to the fact that 
some of these certificates are not in the same handwriting 
as on the stub? A That seems to be true in this instance 
(indicating). 

XQ331 We are now looking at No. 1228. A Yes. 

XQ332 How do you account for that? A Well, the 
only way I can account for that is that one party made out 
all of these certificates — there were a lot made out at that 
particular time — and after they had made them out, some¬ 
one stubbed them in there; perhaps in a rush another party 
made out the certificate. That is how I account for that. 

XQ333 This lot of whiskey which is reflected by these 
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warehouse receipt certificates, was, I understand, bottled 
by Beraheim for Mr. Burns? A Yes. 

XQ334 In other words, it was not Beraheim’s qwn prod¬ 
uct sold by anyone in the trade? 

MR. JACOBI: Objection, because I don’t knovf that this 
witness is in a position to answer that question. That may 
be a matter of fact or it may be a conclusion of law. I am 
not so sure that this witness is in a position to answer that 
question. 

MR. KALISH: I would like for the witness ti) try. 

A Your question was what ? 

XQ335 When a man like James Burns asks Beraheim 
to bottle up 1,000 cases of whiskey, that is a typ^ of trans¬ 
action pretty well known in the whiskey business? A In 
those days, yes. 

XQ336 In other words, anybody could com^ to Bera¬ 
heim and say to Beraheim “Bottle up for me 1,0Q0 cases of 
Ajax”, or 1,000 cases of any other name: flight? A 
Frankly, I don’t know, Mr. Kalish. At that time I was only 
Assistant Secretary to Mr. Felsenthal and I had hothing to 
do with carrying on the transactions of the company. 

XQ337 Now, when you testified as to Exhibits 33,40,41, 
42 and 43 you did not testify of your knowledge, but merely 
testified as to what you gleaned from reading those papers: 
Isn’t that true? A That is right. 

XQ338 You have no personal knowledge of anything 
represented by those exhibits 33, 40, 41, 42 and 43? A 
I have no knowledge of that transaction whatever). 

XQ339 So that whatever you testified as to! those five 
papers is nothing more than what anyone else familiar with 
the whiskey business could have testified? A I believe I 
identified Mr. Felsenthal’s endorsement for the Beraheim 
Distilling Company. 

XQ340 But except as to the endorsement — A (Inter¬ 
rupting) That is right. 

XQ341 What you said as to these papers, the serial 
numbers, and so forth — all of that isn’t any more than 
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what any one of 1,000 people familiar with the whiskey busi¬ 
ness could testify to ? A That is right. 

MR. JACOBI: Let it appear of record, however, that 
this witness did identify a couple of signatures on the rear 
face of several of the exhibits that have just been discussed. 

MR. KALISH: That has been so stated. 

XQ342 Now, when you see on these warehouse receipts 
which are identified here as Exhibits 33, 40, 41, 42 and 43 
the word “unbranded”, that means just what that word 
implies, doesn’t it? A It would assume so. 

XQ343 You would not know anything different: That 
is a recognised notation, is it not? A It is a recognized 
notation, the word “unbranded”. 

XQ344 Meaning there wasn’t a brand? A That is 
right 

XQ345 It was just whiskey? A Just whiskey. 

XQ346 I think you testified that the four certificates 
which are here identified as Exhibits 40, 41, 42 and 43 are 
the break-up, or break-down, or splitting up, you might say, 
of the one certificate of Exhibit 33: Is that your testimony ? 
A I said it would seem that way to me, just by glancing at 
those papers. 

XQ347 Just by comparing the numbers? A Yes. 

XQ348 Comparing the serial numbers: Is that right? 
A Yes. 

XQ349 There is nothing on the face, or anywhere on the 
Stitzel Certificate No. 1565, which is identified as Exhibit 
No. 33 — there is nothing on there which would in and of 
itself tell when the whiskey was withdrawn from the ware¬ 
house for the purpose of bottling, sale, or otherwise? A I 
am not familiar with this type of certificate: I would have 
to stop and read it from A to Z before I could answer the 
question. 

XQ350 Look at the dating and see if there is anything 
there to indicate — A (Interrupting) When the whiskey 
was withdrawn: Is that what you mean ? 

XQ351 Yes. A Excepting this statement down here 
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“This whiskey must be tax paid before January 1, 1935*’ 
at the bottom. 

XQ352 But so far as anything on that certificate is con¬ 
cerned, so far as can be gleaned from that certificate or the 
back of it, it might have been withdrawn, or might still be 
in the warehouse? A I would prefer not to answer that, 
because, after all, this is a certificate of the Stitzel people, 
and I am not acquainted, not familiar with it. I don’t be¬ 
lieve I could answer that properly; I am not familiar with 
their records. 

XQ353 I won’t ask you to answer what you cannot. 
Now, the endorsement on the certificates marked Ex¬ 
hibits 40 and 41 would indicate that those certificates had 
been sold or had been transferred by Wright & Taylor, 
Inc., to the Penn-Maryland Corporation: Isn’t that true? 
A They would indicate that the Penn-Maryland Corpora¬ 
tion at one time or another owned those whiskies! 

XQ354 And held the -certificates? A Anjl held the 
certificates. 

XQ355 It would appear from this that the Penn-Mary¬ 
land Corporation ultimately turned those certificates in to 
Stitzel, who then cancelled them? A They turned them 
in to Stitzel. I don’t know — they put their njiark on the 
back, but what they did — 

XQ356 (Interrupting) They are marked “Cancelled”? 
A They seem to be marked i * Cancelled ’ ’. 

XQ357 So, on the face of it it would appear they were 
turned in to Stitzel’s and were cancelled: Is that right? 
A They are cancelled. I don’t know about how they were 
turned in. 

XQ358 In the normal course — A (Interrupting) 
That is right, it would appear they were turned in to Stit¬ 
zel and cancelled. 

XQ359 But without any indication whether they were 
withdrawn, or turned in for one of the other purposes you 
have discussed? A Here is the endorsement. There is no 
indication. 
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XQ360 As to whether they were withdrawn, or turned 
in for another purpose? A From the endorsement there 
is not 

XQ361 So far as the endorsement appearing on certifi¬ 
cates Nos. 40 and 41 the whiskey may still be in the ware¬ 
house? A I don’t know. 

XQ362 I don’t say that it is there, but I say so far as 
anything that can be gleaned from the certificates there is 
nothing on the certificates to show that the whiskey was 
actually withdrawn? A Not from the endorsement. 

MR. JACOBI: We will have a witness from Stitzel’s 
who will give you plenty of advice on that. This witness 
does not know definitely what the transaction was with re¬ 
spect to the actual withdrawal of the whiskey designated 
by these warehouse receipts. 

MR. KALISH: You will have someone here ? 

MR. JACOBI: Yes, Miss Doyle, whose name appears 
thereon. I expect to have her here tomorrow. It will stop 
a lot of examination of the witness, who is not — 

MR. KALISH: I am agreeable to that. I naturally did 
not know what your plans are, and this witness was called 
by you to testify concerning these papers and I am pursu¬ 
ing that same subject, but I am willing to stop, in view of 
your assurance that someone else will be called. 

MR. JACOBI: Yes. I think Miss Doyle’s name appears 
on the certificates, and she will be called. 

XQ363 Now, referring to warehouse receipt certificate 
No. 349, which is marked “Respondent’s Exhibit No. 32”, 
the information that can be gleaned from the front of that 
certificate is that that certificate never left the possession 
of the Bemheim Distilling Company: Isn’t that true? A 
It would so seem to me. 

XQ364 It was issued but never left you: Right? A 
That is right 

XQ365 And that is not an unusual situation, is it? A 
No, sir. 

XQ366 That happens? A That does happen, yes. 
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XQ367 That certificates are issued and stay in the book, 
and never go out of your hands? A That is nght I 
don’t believe I would say “stay in the book”; if 'they are 
signed papers we usually take them out and keep them on 
our premises in a safer place. 

XQ368 Quite so. They go into your safe, if you please, 
and then ultimately, sometime, later they are marked “Can¬ 
celled”, so to speak, and pasted back in the book? A That 
is right. 

• • • • 

I 

XQ375 So that your present recollection of it is brought 
about by having found it in a file: Bight? — And having 
looked it over? A Speaking of this particular document, 
yes; but my recollection of the bottling was not brought 
about just through this document here; I recall [when the 
Bemheim Distilling Company did the bottling in 3[933. 

XQ376 What bottling? A The bottling of the 1,000 
cases for Mr. Bums, but I did not know, until I found this 
particular document, that there was such a document 

• • • • 

I 

i 

Re-direct Examination by Mr. Jacobi:\ 

• • • • 

I 

RDQ384 Miss Schwartz, I am going to show you an¬ 
other book of warehouse receipts, which I will identify as 
“Respondent’s Exhibits No. 44”, and ask you to look at the 
warehouse receipts from No. 2288 to No. 2323, and after 
noting the same carefully, compare the same with the ware¬ 
house receipts 1203 to 1225 and let me know if those in Ex¬ 
hibit No. 44 have any bearing whatsoever on the certificates 
Nos. 1203 to 1225 which appear in Respondents Exhibit 
No. 39? A Well, let’s take this Certificate No. 1203 of 
Exhibit No. 39, regarding which we spoke earlier, which 
was changed to four cases of Harper and one casje of Char¬ 
ter. It seems that this certificate in Exhibit No. 44, No. 
2288, is the reissued certificate for two cases of Harper 
from this certificate here, 1203, which bears out what I said 
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heretofore, that this endorsement “ Reissued to W. R. Tim¬ 
ken” does not mean that these whiskies were actually — 
that the entire certificate was issued, don’t you see, because 
there is no explanation as to how the certificate is reissued; 
although here (indicating) — 

RDQ3S5 (Interrupting) Referring to Certificate 2288? 
A And Certificate 2290 — 

MR. KALISH: Certificates 2289 and 2290? A No, 
22SS and 2290 cover the four cases of Harper — let me 
check the numbers — 2288 and 2290 cover the four cases of 
Harper reissued, and Certificate No. 2289 in Exhibit No. 44 
covers the one case of Old Charter reissued from Certificate 
No. 1203 in Exhibit No. 39. 

RDQ3S6 In other words, Certificates Nos. 2289 and 
2290 — A (Interrupting) 2288, 2289 and 2290. 

RDQ3S7 2288, 2289 and 2290 are in substitution — A 
(Interrupting) Of Exhibit 44 — 

RDQ3SS (Continuing) —are in substitution for Certifi¬ 
cate No. 1203 of Exhibit No. 39: Is that correct? A That 
is correct. 


RDQ389 Now, look over the next one, Certificate No. 
1204. A Certificate No. 1204 of Exhibit No. 39, which was 
reissued, was reissued into Certificate No. 2291 for five 
cases of Harper, appearing in Exhibit No. 44. 

MR KALISH: Appearing on Certificate No. 1204? A 
I say No. 1204 in Exhibit No. 39 was reissued into Certifi¬ 
cate 2291 for five cases of Harper in Exhibit No. 44. 

MR KALISH: The same serial numbers for the cases? 
A The same serials, yes. 

RDQ390 That would indicate that the goods were issued 
with a label bearing “LW. Harper”, does it not, instead of 
‘ 4 Old Charter ” ? A That is right. 

RDQ391 Wherever I. W. Harper appears in Exhibit No. 
44? A Yes. 

RDQ392 And Old Charter in Exhibit No. 39 indicates 
that when it was reissued it covered merchandise that was 
sold on the market — A (Interrupting) Incidentally, 
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that was in September, 1937, the same date to which these 
charges were paid in Certificate No. 1204 in Exhibit No. 39. 

MR. KALISH: I think that explains that line of cer¬ 
tificates without repeating each one. I think your answer 
would be the same? A That is right. Off the record, now 
that I have seen that, I can tell what this meant (indicat¬ 
ing). 

RDQ393 You might just as well tell it. A Now that I 
have seen the reissued certificates I very clearly understand 
why Certificates 1203 and those subsequently appearing 
in the book up through 1225, in Exhibit No.j 39, were 
changed to read, I. W. Harper, namely, that those certifi¬ 
cates were reissued covering merchandise bearing the label 
“I. W. Harper” — See? 

MR. JACOBI: I just want to know if you, Mr. Kalish, 
are satisfied with the explanation, so that it won’t be neces¬ 
sary for me to go through each of these certificates? 

MR. KALISH: I am satisfied that the witness’ testi¬ 
mony would be the same where the same set of facts appear 
on the two sets of books — is that true? A YesJ 

MR. KALISH: I am satisfied of that. 

THE WITNESS: No doubt I could go through and 
match up each one. 

MR. KALISH: Your testimony would be the same 
where the facts are the same? 

THE WITNESS: Yes. 

• • • • 

RDQ405 Now, in Exhibits 38 and 39 some of the cer¬ 
tificates have dates stamped on the back: Does it mean 
that a certificate that does not have a date stamped on the 
back was never turned in and the merchandise never de¬ 
livered from the warehouse to the endorser in some of 
these cases? — Some have dates and some have not: Does 

i 

it necessarily mean that the man, where there Jis no date 
attached — no date stamped on that — does that mean the 
certificate was never turned in and the merchandise re¬ 
moved from the warehouse? A It doesn’t mean that the 
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certificate was never turned in; the certificate was turned 
in. It doesn’t mean that the merchandise was never re¬ 
moved from the warehouse; the certificate may have been 
turned in with a request for a reissuance. Simply stamping 
that date of the back — that is no compulsory rule; that is 
just up to the clerk. If he put that on for his information— 
just so we have a proper certificate bearing a proper en¬ 
dorsement. We have to follow that up by referring to fur¬ 
ther records. 

RDQ406 So it is quite possible that a lot of these certifi¬ 
cates on which no date may be stamped were nevertheless, 
when turned in, turned in for the purpose of removal of the 
merchandise from the warehouse? A That is correct in 
most cases. It may mean one of two things: That the mer¬ 
chandise is no longer in the warehouse, or that there is a 
certificate outstanding for them. 

RDQ407 There would be some record — A (Inter¬ 
rupting) There would be a certificate, another certificate, 
if the merchandise is in the warehouse, but if the merchan¬ 
dise was taken out there should be an invoice, following this 
up, and so forth. 

RDQ40S This explanation you gave as to the possible 
reason why some of them — or rather, the stubs being dated 
one date and the certificates dated another date, was ex¬ 
plained, I think, by you as being because of the fact that 
the contract or agreement, Exhibit No. 16-A, showed the 
date of July 21,1933: That was correct, was it? A That 
was correct. 

KDQ409 There is no question in your mind that they 
were absolutely written up as of the date that may appear 
in the stub? A There is no question but that they were 
written up in October. 

KDQ410 As, for instance, Certificate No. 1136: That 
was issued and the stub made out on October 13th? A 
That is right 

RDQ411 But the certificate was made out to read as of 
July 21,1933? A That is right. 




RDQ412 Did I understand you to say that the probable 
reason for such a difference in dates was to make the stor¬ 
age charges run from the date of the issuance —| from the 
date which appears on the certificate? A I explained that 
this way: If we dated this October (indicating) 1 and then 
came along with storage charges dated July, there might be 
some question as to what happened from July tb October. 
We had nothing to show we had not collected storage 
charges and it may have caused some question, if we dated 
the certificates October and then went back an^l showed 
storage charges from July. 

• * • . | 

i 

RDQ417 In any instance, where they have been marked 
over from October to July, for instance, in the body of the 
certificate as to the tax date, from which storage charges 
were to be made, it was definitely indicated as July 21,1933 
so that the charges would be collected from that date: Isn’t 
that correct? A That is correct. 

• • • • 

VIOLA M. BECKER, a witness called on behalf of the 
Respondent, having been duly sworn, testified as follows: 

Direct Examination by Mr. Jacobi: 

Q1 Please state your full name, residence j and occu¬ 
pation? A You want my address? 

Q2 Yes. A Viola M. Becker; 311 Shawnee Drive, 
Louisville, Kentucky; I am now Secretary of Wright & 
Taylor. 

Q3 How long have you been connected with Wright & 
Taylor? A October 1,1911. 1 

Q4 What have been your duties with the company since 
you have been with them? A I started as a stenog¬ 
rapher and went through as bookkeeper and finally took 
over all general office work after the force was diminished 
after prohibition. 
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Q14 During the period of prohibition was Wright & 
Taylor active! A They continued to sell whiskey under 
government supervision to druggists or anybody who was 
allowed to buy it according to law. 

• • • • 

Q16 Now, during the period of prohibition, when they 
sold whiskey under Government permit for medicinal pur¬ 
poses, what trade mark did the whiskey bear! A Old 
Charter was the only whiskey that was sold during pro¬ 
hibition. 

• • • • 


Cross Examination by Mr. Kalish: 

• • • • 

XQ244 Do you notice that there are quite a few in¬ 
voices of a date prior to July 18,1933 ? A Yes. 

XQ245 Quite a few? A Yes. 

XQ246 For Old Charter? A Yes. 

XY247 And quite a few on and after July 18th: Is 
that right? A Yes. 

XQ24S Now, disregarding for the moment the invoice 
which is No. 2257— A (Interrupting) Yes. 

XQ249 (Continuing) Disregarding that: Is there any 
difference in the billing prior to July 18th and after July 
ISth. 1933? A What do you mean by a difference in 
billing? 

XQ250 In other words, were these customers, so far as 
you can glean from the face of the invoices — do these 
invoices indicate a different type of transaction? A No. 

XQ251 Do the invoices prior to July 18, 1933 indicate 
a transaction different from the transaction indicated by 
the invoices after July 18,1933? 

MR. JACOBI: Let her see them. 

XQ252 I am going to ask Miss Becker to look at these 
invoices before, and these invoices after July 18th. A 
Now. I will tell you: This covers whiskey, tax paid, bot¬ 
tled in bond. 
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XQ253 You are referring to No. 2209? A Yes. 

XQ254 Dated July 6, 1933? A Yes. Nowj when we 
sold Bums the 158 cases, or whatever number it was, he 
bought it in bond, which means he got a warehouse receipt, 
and when he had it tax paid he got an invoice for the 
taxes and charges. That doesn’t cover the purchase price, 
because he had already paid the original purchase price. 

XQ255 Disregarding invoices on and after July 18, 
1933 which may be to the Bums account — that is out — and 
going to the many others, what you people sold: Do those 
invoices reflect a transaction different in kind from those 
reflected by the invoices prior to July 18th? A No, that 
is the way all whiskey, bottled in bond, was sold, tax paid. 

XQ256 Prior to July 18th? A Prior to July 18th. 

XQ257 What is the fact in that regard, with regard to 
invoices after July 18, 1933, disregarding the jBums in¬ 
voices? Let me give you a typical illustration p Here is 
one to the Jones Apothecary, Invoice No. 2263 dated— 
A (Interurpting) August 16,1933. 

XQ258 August 16,1933 ? A Yes. 

XQ259 Does that invoice reflect a transaction different 
from the many invoices prior to July 18, 19^3? A It 
does not. 

XQ260 It is the same kind of transaction? A The 
same kind of transaction. 

XQ261 Is that right? A Yes. 

XQ262 From the face, the appearance of the invoice, 
it is just another one of those sales? A That is it. 

• • • • 

XQ270 I just want to clear for the record — what is 
the significance of the invoice to Mr. Bums which sells 
the whiskey but only in bond: He only got warehouse re¬ 
ceipts ? A That is it. 

XQ271 Whereas these others, before and after July 
18th, the whiskey was sold out of bond — the whiskey was 
delivered and not warehouse receipts: Is that right? A 
That is right. 


I 
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XQ272 And as you put it, it was tax paid? A Yes. 

MR. JACOBI: Of course, you are speaking of up to 
the point of prohibition. Of course, during prohibition — 
up to the point of repeal they could not be sold out of 
bond freely. 

MR. KALISH: I think you can develop that, Mr. 
Jacobi. 

MR. JACOBI: I am trying to save time, because you 
asked vour question after July 18, 1933. I don’t suppose 
you meant specifically July 18,1933 in that question except 
as it would apply after repeal, that they had the right to 
sell it freely to whoever they wanted to. 

XQ273 Exhibit No. 27 shows invoices made out to 
many people— A (Interrupting) Yes. 

XQ274 (Continuing) After July 18, 1933 and prior 
to repeal: Right? A Yes. 

XQ275 And these invoices reflect the sale by Wright 
& Taylor— A (Interrupting) Yes. 

XQ276 (Continuing) —just the same as do the in¬ 
voices prior to July 18,1933: Right? A Yes. 

XQ277 And by Wright & Taylor, the old Wright & 
Taylor? A Yes. 

XQ27S The people you have worked for for years? 
A That is right 

• • • • 

XQ297 So that some of the customers whom you sold 
after July 18, 1933 were the customers whom you sold 
prior to July 18,1933? A Yes. 

XQ29S I am now referring to the period prior to re¬ 
peal: Right? A Yes. 

• • • • 

Re-direct Examination by Mr. Jacobi: 

RDQ323 Now, according to the Agreement which is 
Exhibit No. 3 certain things were to be done in connection 
with whiskey and trade marks: Do you know whether 
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or not there was a compliance with that agreement in the 
transfer of the whiskey, for instance? 

MR. KALISH: I object to that as leading and calling 
for a conclusion. 

A Yes, the contract was carried out in full. 

RDQ324 Then, certain whiskies were transferred to the 
U. S. Distillers, Inc., according to that agreement? A 
Yes. 

RDQ325 Was there any Old Charter retimed by 
Wright & Taylor after the transfer of whiskey under that 
agreement? A Yes, they retained about sixty cases of 
Old Charter. j 

RDQ326 Were those sixty cases sold to anyone? A 
They were finally sold to different friends, people who were 
interested and would like to have some Old Charter for 
their private stock. 

RDQ327 Would those sales be revealed in these Ex¬ 
hibits 27, 29 and 30? A Yes. 

RDQ328 Would you know if the Jones Apothecary, for 
instance, was a purchaser that might be considered as fall¬ 
ing within the class of parties who were friends and to 
whom the whiskey — some of this whiskey, the sixty cases, 
was sold? A Yes; we agreed to cover their customers. 
They had a big trade on Old Charter and we said we would 
take care of them and kept some odd cases; we agreed to 
keep some to give them to carry over until somebody had 
established the brand Old Charter. 

RDQ329 After the sale of the whiskey to the U. S. Dis¬ 
tillers, Inc., did Wright & Taylor continue in the whiskey 
business, that is, did they carry on as a whiskey concern? 
A Not after we sold to the U. S. Distillers; n^t until we 
bought it back again. We had no more whiskey; we sold 
them all except those few cases, say sixty cases. 

RDQ330 As I understand it, you did not repurchase the 
whiskey from the U. S. Distillers until some time in April, 
1934? A That is it. 
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KDQ331 I believe you also stated there was some whis¬ 
key distilled in December of 1933 or January of 1934: Is 
that correct? A That is right 

RDQ332 That whiskey that was distilled for you: Was 
that whiskey retained, so far as you know, by Wright & 
Taylor, or was that sold? A No; that was included in 
the sale to the XL S. Distillers and was only — we had 
made arrangements with Stitzel to distil it, and as soon 
as it was distilled the warehouse receipts were turned over 
to the U. S. Distillers covering that whiskey. 

RDQ333 So that Wright & Taylor was obligated to 
pay Stitzel for the distilling of that whiskey: Is that 
right? A Yes. 

• • • • 

RDQ342 Now, you said something about the deal with 
the U. S. Distillers being completed on October 2nd: Was 
there any reason for your mentioning the date October 
2nd, or is that just something you recall, or was the deal 
consummated previous thereto or subsequent thereto, or 
don’t you recall as of this minute? A In July, 1918 we 
wrote the original contract— 

RDQ343 (Interrupting) July 1918? A July 18, 1933. 
Probably the first payments were not made — there was a 
down payment, but the next probably didn’t get in here — 
part of it was cash and part notes to be taken up at an¬ 
other time. 

RDQ344 Would that be reflected at all by this exhibit 
No. 34? A Yes, those are the payments. The payment 
in July, 1933 was a cash down payment. The other pay¬ 
ments were payments of notes that had been issued, but 
he had me list them as cash, he said he didn’t understand 
bills receivable. 

RDQ345 When you said “October” you were merely 
referring to the date which appears on Exhibits 8 and 
8-A, or were you referring to something else? I call your 
attention, in connection with Exhibit 8 and 8-A, to the 
names of the parties appearing in connection therewith. 
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A That is where I got the date October 2nd, because we 
had been talking about that. 

RDQ346 In other words, Exhibit 8-A is a document 
involving Wright & Taylor and the Wright & Taylor Dis¬ 
tilling Corporation, and Exhibit No. 8 is Wright & Taylor 
Distillery Company and the Wright & Taylor Distilling 
Corporation? A Yes. • 

RDQ347 So when you referred to October 2nd you 
were referring to those documents? A I was referring 
to those documents, yes. 

i 

Re-cross Examination by Mr. Kalish: 

RXQ348 These items which you have listed in Exhibit 
No. 34 as cash payments on October 3,1933 and November 
15, 1933, January 30, 1934 and February 21, 19^4 — were 
those payments made to take up notes, or were those the 
dates of the notes? A They were taking up ^he notes; 
that is when the payment was made. 

RXQ349 There was a down payment, as I understand 
it, of $100,000 in July to bind the contract: Is that right? 
A Yes. 

RXQ350 Section A of Paragraph 7 of Exhibit No. 3 
covers that down payment: Is that true ? 

MR. JACOBI: Let her read it over first. 

A Yes. 

RXQ351 That was reflected by the payments of July 
10th and July 17th, 1933? A That is right. 

RXQ352 As noted on your Exhibit No. 34: Right? A 
Yes. 

RXQ353 Now, Section B of Paragraph 7 cklls for a 
cash payment of $100,000 thirty days from July 18, 1933? 
A Yes. 

RXQ354 Is that right? A Yes. 

RXQ355 Now, that cash payment of $100,00p was not 
made on August 18, 1933, as would have beeij. required 
by sub-section B of Paragraph 7? A They wefe allowed 
an extension on it. 

I 
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RXQ356 But it was not made in accordance with Sec¬ 
tion B? A No. 

RXQ357 Is that right? A That is right. 

RXQ35S And indeed, it was not made until October 
3rd: Is that right? A Yes. 

RXQ359 It is equally true that the other payments 
required by the following sub-sections of Paragraph 7 were 
likewise not made upon the times specified in them? A 
There was $200,000 paid — $196,000 paid on October 3rd, 
and November 15th $4,000, which makes $200,000. 

MR JACOBI: The witness is referring to Exhibit 
No. 34. 

RXQ360 So that by November 15, 1933 two of these 
$100,000 payments— A (Interrupting) Had been made, 
ves. 

RXQ361 As required by sub-sections B and C? A 
That is right. 

RXQ362 But not within the time specified by those 
subsections? A No. 

RXQ363 But at a later time? A Yes. 

RXQ364 It is equally true that all other payments made 
were late in reference to the dates specified in the sub¬ 
sections of Paragraph 7 — Sub-section B and the follow¬ 
ing sub-sections of Paragraph 7: Is that true? A Yes. 

RXQ365 It is also true that a part of the total con¬ 
sideration of $863,500 to which the document of Exhibit 
No. 3 adds up — out of that $863,500 the sum of $449,155 
was never actually paid: That is true, is it not? A It 
was paid when we bought the whiskey back. 

RXQ366 It was paid by the return of the whiskey: Is 
that your view of it? A Not necessarily; it was paid — 
the whiskey was bought back for a certain price, and out 
of that price, before we turned over to them receipts on 
what we paid on the purchase price we took out what was 
still owing to us. Of coure, up to this time all of that 
whiskey had been up here as collateral; we had not taken 
any risk; those warehouse receipts were up as collateral, 
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so it was all right if we wanted to grant them an extension 
of time; we had the whiskey up as collateral and we were 
not taking any risk, if that is what you mean. 

• # • • 

RXQ368 But as a practical matter the deal fell 
through, and then it was wound up by this taking back of 
the whiskey? A Oh, no; it didn’t fall through at all. 
We didn’t take it back; we bought it through another per¬ 
son, bought it through the Stitzel Distillery, who jwas the 
broker that handled that deal when it was bought ^ack. 

• • • • 

i 

RXQ384 You never sold any warehouse receipts? A 
Not during prohibition. Before prohibition they did, of 
course, but during prohibition they did not. 

RXQ385 Why not? A Because in order to buy whis¬ 
key you had to have a permit from the Government to buy 
it, and they only issued permits to druggists, doctors, hos¬ 
pitals and people who were allowed under the law to 
have it. 

• • • • 

RXQ387 During prohibition Wright & Taylor was the 
holder of many warehouse receipts: Is that time? A 
Yes. 

RXQ388 Because those warehouse receipts reflected 
their ownership of some whiskey: Is that right? ^A Yes. 

RXQ389 And they held such warehouse receipts all 
during the prohibition period? A Yes. 

RXQ390 And then— A (Interrupting) After we 
brought it to Louisville. When you have it in yt>ur own 
distillery you don’t issue yourself warehouse receipts — at 
least we didn’t. 

RXQ391 I am speaking from the time of aboui 1923 or 
1924— A (Interrupting) Yes, after it was brought to 
Stitzel, warehouse receipts— 

RXQ392 (Interrupting) You held those warehouse re¬ 
ceipts? A Yes. 


I 
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RXQ393 And from time to time yon would take one of 
those warehouse receipts and deliver it to Stitzel: Right? 
A Yes. 

RXQ394 Or the Louisville Public Warehouse? A Yes. 

RXQ395 And direct them to ship some whiskey to 
whoever you sold it to? A Yes. 

RXQ396 Now, what record book did you have, or what 
entries did you make of your possession of those ware¬ 
house receipts, and your delivery up of those warehouse 
receipts from time to time to Stitzel? In other words, you 
at one time, let’s say, owned 100 warehouse receipts, or 
maybe 1,000, in five case lots, or whatever it may be— 
A (Interrupting) No; we had them in large lots, and 
just delivered them and they would mark on the back how 
many they had tax paid and returned the warehouse re¬ 
ceipt to us. 

RXQ397 What entry did you make when you delivered 
up a warehouse receipt to Stitzel? A I sent them an 
order or letter with the warehouse receipt that we were 
enclosing to them “Please tax pay and ship goods to the 
following customer”. 

RXQ398 Did you make any entry in some book to show 
that you delivered up the warehouse receipt? A No. 

RXQ399 Did you make any entry in a book to show 
you acquired a warehouse receipt? A No. 

RXQ400 Then, the delivery up of these warehouse re¬ 
ceipts was by correspondence between you and Stitzel? A 
Yes. 

RXQ401 Do you have that correspondence file? A It 
is probably in the storage room. 

RXQ402 That correspondence file would, then, show 
what happened to those warehouse receipts, for instance, 
for the 17,000 cases which you got back from the bank 
in April, 1934: Right? A Well, the sales show what 
happened to them. 

• • • • 
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WILLIAM S. SIMPSON, Westport, Connecticut, a wit¬ 
ness called on behalf of the Respondent, having been duly 

sworn, testified as follows: 

' 

Direct Examination by Mr. Jacobi: 

• • • • 

Q30 Now, you have signed these various instruments as 
the vice president of Wright & Taylor Distilling Corpora¬ 
tion. Were you in fact the vice president of that corpo¬ 
ration ? A I was. 

• • • • 

I 

Q34 What was the purpose of the corporation, as you 
recall? A Initially to purchase a substantial amount of 
bulk whiskey, to purchase and hold the trade names for¬ 
merly held by Wright & Taylor and to hold a sales agency 
for cased whiskey owned by Timken and Burps. I think 
the title to that was vested in U. S. Distillers. 

• • • • 

Q36 Well, are they still in existence? A Well, I re¬ 
signed in 1934, the spring of 1934. I can’t tell you defi¬ 
nitely what happened after that. 

i • • • 

i 

Q38 I see. Well, now, was the stock of tlKe corpora¬ 
tion completely subscribed? Did the corporation function, 
that is, as far as you know? A The corporation func¬ 
tioned, yes. 

Q39 Now at the time of your resignation, what had 
happened to the assets of the corporation? Aj The bulk 
whiskey had been sold to Bemheim, together with all the 
trade names. We had sold to the Michigan Liquor Com¬ 
mission a substantial amount of the case whiskey on an 
agency basis. I don’t recollect exactly how many cases. 

Q40 Where did the Wright & Taylor Distilting Corpo¬ 
ration acquire its assets? That is, from wljat source? 
Do you recall? A From Burns and Timken. 
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Q41 And prior to your resignation, the bulk whiskey, 
trade name and trade-marks were sold to Bemheim Dis¬ 
tilling Company, is that right? A That is right. 

• • • • 


Cross-Examination by Mr. Kalish: 

• • • • 

XQ51 What were you in Wright & Taylor Distilling 
Corporation? A Vice president. 

XQ52 Were you ever the president? A Yes. 

XQ53 You were both? A No; I was first president, 
and then vice president. 

XQ54 What was the occasion for your demotion, so to 
speak? A Mr. Bullitt succeeded me. 

XQ55 And where, in fact, were the offices of Wright 
& Taylor Distilling Corporation? A I don’t remember 
where the corporate office was. 

XQ56 You don’t And yet you were devoting your 
entire time to that business. A I was. 

XQ57 Do you know whether it had any offices where 
it paid rent or where it owned the premises? A I think 
not 

XQ5S Do you know whether Wright & Taylor Distilling 
Corporation, of which you were first president and then 
vice president, ever had any salaried employees other than 
its officers? Did it ever have any stenographer or clerk 
on its regular payroll? A My recollection is no. 

XQ59 Do you know whether the Wright & Taylor Dis¬ 
tilling Corporation ever had a set of bookkeeping books 
showing sales, moneys received, accounts receivable, ac¬ 
counts payable or any of the usual bookkeeping books? A 
I can’t answer that. I would have to ask the treasurer. 

XQ60 Who was he? A Maynard Bird was the treas¬ 
urer. 

XQ61 But you do not now recall any such books, do 
you? 
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MR. JACOBI: He just said he didn’t know and he 
would have to ask the treasurer. 

XQ62 I am still asking the question. You do not now 
recall such boks? You either recall them or y^>u don’t, 
Mr. Simpson. A No, I don’t. 

• • • • 

XQ75 Well, did you ever attend any of the meetings 
of the board of directors? A Yes. 


XQ80 Now, when you say that this Wright & Taylor 
Distilling Corporation functioned, would you like to ex¬ 
plain that word “function” a little more? A Well, they 
sold their bulk whiskey to Bemheim and their tralde names, 
and they acted as a sales agency for the disposal of cased 
whiskey held by U. S. Distilling which was sold to the 
Michigan Liquor Commission. 

XQ81 

Commission, 

Two sales. 

XQ82 Do you know whether there are any records of 
that sale anywhere? A Not off-hand. 

XQ83 Did you ever see any records of that sale or of 
any of those sales? A No. 

XQ84 Then you don’t know of your own personal 
knowledge that those sales were made. You pnly know 
that as someone has told you. A I helped to arrange 
them. 


That sale of case whiskey to the Michigan Liquor 
don, that at best was a single sale, wasn’t it? A 


XQ86 Now, just what did you do? A I negotiated 
those sales through Maynard & Child. 

• • • • 

XQ89 Do you recall when these sales were made to the 
Michigan Liquor Board, if they were made? X In 1934. 

XQ90 When in 1934? A I would say the late winter 
or early spring. 

XQ91 Of 1934? A Yes. 
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XQ92 Now when you say you helped to negotiate these 
two sales, just what does that mean? Just describe the 
steps you actually took, the physical steps. A Maynard 
& Child came to me and said that the Michigan Liquor 
Commission was in the market for a high-grade bourbon 
whiskey and— 

XQ93 Just a moment. Who in the firm came to you? 
A Herbert MavnardL 

XQ94 Do you know him personally? A Yes. 

XQ95 He came to you? A Yes. 

XQ96 All right, go ahead. A And he said that he 
understood that Wright & Taylor had the agency for 
such whiskey as the Michigan Liquor Commission was 
looking for and asked me if they would be interested in 
selling to them, and eventually two lots of whiskey were 
sold to the Michigan Liquor Commission. 

XQ97 How much? A I don’t remember. 

XQ9S Do you remember? A A couple of thousand 
cases, I would say. 

XQ99 Now, do you remember whether that lot of 
whiskey or those two lots were ever billed by Wright 
& Taylor Distilling Corporation to the Michigan Liquor 
Board? A No. 

XQ100 Or could they have been billed by some other 
concern? A I don’t know. 

XQ101 What? A I don’t know. I wasn’t the treas¬ 
urer. 

XQ102 Then you don’t know whether the sale was actu¬ 
ally between Wright & Taylor Distilling Corporation and 
the Michigan Liquor Board or whether it was between the 
Michigan 'Liquor Board and some other corporation? A 
I don’t remember. 

XQ103 Now, did Maynard & Child receive a com¬ 
mission for effecting this sale? A Yes. 

XQ104 Did Wright & Taylor Distilling Corporation 
receive a commission for making these two sales to the 
Michigan Liquor Board? 
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(The question was read at the request of Mr. Jacobi.) 
A I don’t remember. 

• • • • 


XQ106 You do. Well, now, you say that the Wright 
& Taylor Distributing Corporation acquired certkin assets 
from Burns and Timken. Is that right? A I said Burns 
and Timken, yes. My recollection is that it was directly 
from a corporation owned by them, which I befieve was 
U. S. Distilling. 

XQ107 You are not sure of that, though? ! A Yes, 
I am sure of that. 

XQ108 How do you know that the corporation was 
owned by Burns and Timken? Did somebody tell you 
that? A Yes, several people. 

XQ109 Well, you don’t know that of your own knowl¬ 
edge? A No, I don’t. 

XQ110 Now, did the Wright & Taylor Distilling Cor¬ 
poration of which you were an officer ever havle regular 
salesmen in its employ? A No. 

XQ111 Did it ever circularize the trade in connection 
with the sale of whiskey? A No. 

XQ112 Did it ever sell whiskey generally in the field? 
A No. 

XQ113 Then except for possibly these two sales to the 
Michigan Liquor Board, Wright & Taylor never actually 
functioned as a going business, is that true? I mean as a 
going business as you would recognize it in th$ business 
world. A That is correct. 

XQ114 So that when you say it functioned, you don’t 
mean that it was a going concern in the commonly ac¬ 
cepted sense of that term? A No, I mean the corporate 
sense. 


XQ115 But it was not a going business? A| No. 
XQ116 It wasn’t ever in the liquor business iu the ordi¬ 
nary sense? 

MR. JACOBI: Objected to until he explains j‘ordinary 
sense.” Make your question clear. I demand the witness 
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has testified they sold whiskey to the Liquor Commission 
of Michigan. 

XQ117 Except for this isolated sale to the Liquor 
Board, it was not in the whiskey business? A And the 
sale of bulk whiskev to Bemheim. 

XQ11S That sale was merely in disposing of their 
assets, isn’t that true? A That is true, part of it. 

XQ119 Well, it was a step in the liquidation of what¬ 
ever assets they had? A That is correct. 

XQ120 It was not an ordinary sale of a going con¬ 
cern ? A No, no. 

XQ121 Now, upon what did you base your statement 
that Wright & Taylor Distilling Corporation sold a trade¬ 
mark or trade-marks to Bemheim Distilling Company? A 
You will find I signed the agreement whereby they did it. 

• • • • 

l 

XQ165 Do you know whether the Wright & Taylor Dis¬ 
tilling Corporation of which you were an officer ever 
actually paid for any whiskey which you say it acquired? 

(The question was read at the request of Mr. Jacobi.) 

A Yes, it did. 

XQ166 To whom? A U. S. Distillers. 

XQ167 How was that payment made, by check? A By 
check. 

XQ16S Would you have the cancelled check or checks? 
A No. 

XQ169 Who would have those? A I don’t know. 
They were drawn on the Bankers Trust Company, 14 Wall 
Street. 

XQ170 On a checking account? A Yes. 

XQ171 Of Wright & Taylor Distilling Corporation? A 
That is right; that is correct. 

XQ172 Then the treasurer and secretary of Wright & 
Taylor Distilling Corporation should have that cancelled 
check, shouldn’t he? A At that time Mr. Bird was the 
treasurer, and he is no longer treasurer. I don’t know 
where the check would be. 


i 
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XQ173 Do you know what happened to the bopks and 
records of Wright & Taylor Distilling Corporation? A 
No. j 

XQ174 Do you know where the minute bookg are of 
Wright & Taylor Distilling Corporation? A No. 

XQ175 Did you ever receive any salary from Wright 
& Taylor Distliling Corporation ? A No. 

XQ176 Did you ever receive any other compensation 
from Wright & Taylor Distilling Corporation? A No. 

• • • • 

XQ187 Now, when you say you devoted your! time to 
the business of the Wright & Taylor Distilling Corpora¬ 
tion, you don’t by that mean that you went to any regular 
place of business of the Wright & Taylor Distilling Cor¬ 
poration every day, do you? A I think I have answered 
that question. 

XQ188 Well, do you mind answering it in t]his form 
now? A I previously stated that they had no office. 

XQ189 Well, then, where did you spend ypur time 
when you were working, if you were working, fot Wright 
& Taylor Distilling Corporation? A In the j office of 
G. M. P. Murphy. I 

XQ190 Who is G. M. P. Murphy? A Thfey are a 
stock exchange house. 

XQ191 Where? A Where? j 

XQ192 Yes. A I think their present address is 111 
Broadway. 

XQ193 Where was their address at the tim^? A 52 
Broadway. 

XQ194 What were you doing in the offices of G. M. P. 
Murphy? A Devoting my time to this company] 

XQ195 Well, just how were you devoting it? Were 
you keeping books for them? A No. 

XQ196 Were you — well, just what were you doing 
physically? A What do you mean, physically? 

XQ197 Well, were you out on the street selling? Just 
what were you doing? Were you bottling whiskey? Were 
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yon making out warehouse receipts for whiskey? What 
were you do mg? A This is off the record, please. 

XQ19S No, let it be on the record. A I was devoting 
mvself to the organization of the subsequent liquidation 
of the assets of the company. 

XQ199 Then are we to understand that whatever effort 
you put into this thing was largely in connection with 
getting rid of the assets and liquidation? A To a cer¬ 
tain extent. 

XQ200 Well, now, what if anything, did you do? What 
activities did you have other than the liquidation of such 
of its assets as it had? A I devoted a substantial amount 
of my time to the planning, to projecting the possibilities 
of the company when, as and if it became a going concern, 
which it never did. 

XQ201 This activity you speak of is largely a matter 
of mental processes with you, isn’t that right? I mean 
you thought about it; is that it? A If you wish to put 
it that wav. 

• i 

XQ202 I mean it wasn’t evidenced by any paper work 
of any kind. It was largely a mental process with you. A 
I have already explained to you that I was instrumental 
in selling a substantial amount of cased whiskey. 

XQ203 That is the transaction that you already testified 
about, to the Michigan Liquor Board. That is right? A 
That is right 

XQ204 But that didn’t involve any paper work on 
your part, did it? A No. 

XQ205 And outside of that, you didn’t produce any 
paper work as evidence of your projection and plans, and 
so forth A I think you see my name on some of those 
papers. 

XQ206 Well, other than these papers there is no evi¬ 
dence of any of your activities, is there? No paper evi¬ 
dence I mean, no paper work that reflects your planning 
and projection. A I don’t know. 

XQ207 You don’t now recall any? A No. 
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XQ212 Do you know of any of the other organizers of 
Wright & Taylor Distilling Corporation? A Timken, 
Bums, a number of individuals interested in it. 

• • • • 

XQ217 Were you a stockholder of Wright| & Taylor 
Distilling Corporation? A No. 

XQ218 Well, then, why were you an officer fci two dif¬ 
ferent capacities? May I ask you, Mr. Simpion, not to 
look so intently upon opposing counsel? A I think I can 
ask him whether I must answer that. 

MR. JACOBI: There is no objection to your answer¬ 
ing the question if you know the answer as to why you 
were an officer and at the same time didn’tj have any 
stock, although it is entirely immaterial and irrelevant to 
the issue. 

A Because it was anticipated I would conljinue as an 
officer of the company and work with the company. 

XQ219 At whose request did you become an officer? 
A That would be Smith & Company. 

XQ220 Did you ever make any money out of this trans¬ 
action about which you have testified, namely^ Wright & 
Taylor Distilling Corporation? A From Wright & Tay¬ 
lor? | 

XQ221 Well, from them or from anybody else? A I 
made nothing from Wright & Taylor. 

XQ222 Did you make any from anybody else connected 
with that deal? A With what deal? 

XQ223 Well, the sales of these whiskeys and the alleged 
sale of these trade-marks. A You mean the biilk whiskey 
and the trade-marks? No. 

XQ224 How about the case whiskey? A Is that m&- 
terial? 

MR. JACOBI: Yes, it is perfectly all right; if you 
made some money, you may so state it. You don ’t have 
to tell how much at all. 
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A Yes, I did. 

XQ225 Yon did make money from the sale of case 
whiskey? A Yes. 

XQ226 From which sale, from the Michigan Liquor 
Board sale? That is right; that is the only one they 
made. 

XQ227 You made a commission, did you ? 

MR. JACOBI: He said he made money out of the 
sale. I think that is quite sufficient whether you call it 
commission or something else. 

A We made money. 

XQ22S I am asking specifically, did you make a com¬ 
mission? 

MR. JACOBI: The witness has already testified he 
made money out of that sale; whether he calls it a com¬ 
mission or something else is entirely immaterial. 

MR. KALISH: I am asking the witness specifically — 
did you make — 

MR. JACOBI: I am stating on behalf of the witness 
he has already answered that he has made money and 
whether he calls it a commission or anything else, he has 
so answered the question. 

XQ229 Mr. Simpson, did you make a commission on 
that sale? 

MR. JACOBI: You can answer it as you see fit, Mr. 
Simpson; as I gave the answer, if you wish. 

MR. KALISH: Would you like to take the stand, 
Mr. Jacobi. 

MR JACOBI: You just direct your cross-examination 
properly and there won’t be any occasion for my interrup¬ 
tion. 

XQ230 .ill right, Mr. Simpson, did you make a com¬ 
mission? A Yes. 

XQ231 All right. And who paid you that commission? 
A Mr. Elliott. 

• • • • 
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XQ255 Do you know off-hand what that was for? What 
your signature was for? Mr. Simpson, I ask you, do you 
know off-hand what your signature was put on there for? 
A So that Wright & Taylor Distilling would be a party 
to the agreement. That is my recollection. 


XQ270 Do you have any recollection of the receipt by 
your corporation, namely, Wright & Taylor Distilling Cor¬ 
poration, or the transfer by it of any warehouse receipt 
certificates for whiskey in bond? A Yes. 

XQ271 WTiat were those certificates? A Warehouse 
receipts. 

XQ272 I mean from whom to whom. From Whom did 
you receive any, if you received any? A You mean from 
whom the corporation received them? 

XQ273 Yes. A I don ’t remember. 

XQ274 Do you know to whom the corporation trans¬ 
ferred any warehouse receipts? A Yes, to Bemheim. 

• • • • 


XQ295 Now, do you know of your own present unaided 
recollection whether Wright & Taylor Distilling Corpora¬ 
tion ever had a written sales agency agreement with any¬ 
one making it the exclusive or other sales agent for the 
sale of Old Charter case whiskey? A Yes, they did. 

XQ298 And did you ever see that agreement? | A Yes, 
I have. 

• • • • 

XQ316 Were you personally active in the running or 
management of U. S. Distillers? A No. 

XQ317 Do you know where their offices werei A My 
recollection is that they were in the Bowery Savings 
Bank Building on 42nd Street 


• • • • 


XQ324 You don’t recall the name of U. 
on the door, do you? A Ido. 


S. 


Distillers 
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• • • • 

Redirect Examination by Mr. Jacobi: 

• • • • 

RDQ349 I see. Prior to your contact with the Wright 
& Taylor Distilling Corporation, had you had any experi¬ 
ence in the liquor business? A No. 

RDQ350 In other words, the liquor business was en¬ 
tirely new with you? A That is right. 

KDQ351 When you became an officer in the corpora¬ 
tion? A That is right 

RDQ352 You mentioned Mr. Thomas Bullitt being 
made president when you were made vice president. Did 
you have occasion to meet him very often? A Oh, yes. 

RDQ353 He was from Louisville, wasn’t he? A That 
is correct 

RDQ354 Didn’t he come to New York from time to 
time? A Yes, frequently. 

RDQ355 When you said no salaries were paid, did you 
mean that Mr. Bullitt didn’t get any and you didn’t get 
any and no one else got any? A That is right. 

RDQ356 Could Mr. Bullitt have received any moneys 
from the company without your knowledge? A It is pos¬ 
sible, but improbable. 

• • • • 

KDQ360 Did you have anything to do with efforts to 
have the company registered before the Securities and 
Exchange Commission? A I did. 

RDQ361 To what extent were you active in that? A 
In helping to prepare the registration statement and sign¬ 
ing the registration statement. 

BDQ362 Then you must have contacted bankers and 
lawyers in that accomplishment or efforts to accomplish 
it, id you not? A That is correct. 

RDQ363 Did you make any efforts to sell any of the 
merchandise, that is to say, as I understand it you said 
there was a sales contract whereby your company was per- 



mitted to sell certain Old Charter whiskeys — did you per¬ 
sonally make any efforts to sell? A Yes. 

KDQ364 I think yon said on cross-examinatjion that 
there were no circulars sent out I am going to show you 
for possible refreshment of your memory, certain circular 
matter and ask you if you knew anything about them. 

MR. KALISH: Objected to as leading. 

RDQ365 I am going to disclose to you Exhibits 17, 18 
and 19, and ask you if you have seen any of these exhibits 
before, whether they were outside of your knowledge. 

MR. KALISH: Objected to as leading. 

RDQ366 I will also include Exhibit 20. (Witness ex¬ 
amined the exhibits.) A I remember this. 

RDQ367 By this, you refer to Exhibit 19. A I don’t 
remember this. 

RDQ368 By that you refer to Exhibit 18. All right. 
A I do not remember that. 

RDQ369 That is No. 17 you don’t remember. Now, 
look at Exhibit 20. Do you remember that? A Yes. 

RDQ370 So that there was some circular matter sent 
out by the company. Is that correct? 

MR. KALISH: Objected to as leading. 

RDQ371 I mean there was some circular matter such 
as those you have identified. Exhibits 18 andj 20, that 
was prepared. A I have seen them before. 

• • • • 

RDQ382 Now, were the transactions that are referred 
to by these exhibits that I have just referred to. Exhibits 
6, 9, 10, 11, 12 and 25, as far as you know all completed 
prior to your resignation? A Yes. 

• • • • 

EMIL SCHWARZHATJPT, Hotel Pierre, New York, 
N. Y., a witness called on behalf of the Respondent, having 
been duly sworn, testified as follows: 
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Q3 And your occupation? A President of the Bem- 
heim Distilling Company. 

Q4 How long have you been in the whiskey business? 
A Over thirty years. 

• • • • 

Q7 When did you become associated with Bemheim 
Distilling Company? A I believe in July, 1933. 

Q8 And just prior to affiliating with the Bernheim Dis¬ 
tilling Company, with whom were you connected? A Up 
to May 31,1933,1 was executive vice president of National 
Distillers Products Corporation; and I may add to it, in 
June, 1933, Schwarzhaupt & Company purchased the prop¬ 
erty of the Belmont Distillery at Louisville, Kentucky. 

(The witness made a remark off the record.) 

MR KALISH: I want to say to the reporter, I want 
everything on the record. 

MR JACOBI: Whatever you say, don’t say anything 
to him; it is for the benefit of the record here. See what I 
mean? 

A I want to elaborate on that purchase of the Belmnot 
Distillery. We used the sale of the Belmont Distillery plus 
additional property which we purchased to build the pres¬ 
ent Bemheim Distilling Company. 

Q9 In July of 1933, when you took over the Bemheim 
Distilling Company, did they have a bottling plant? A 
The Bemheim Distillery Company at the time of the acqui¬ 
sition by me had no physical assets of any kind; by that 
I mean physical property. 

Q10 Then did they own any whiskeys? A They 
owned certain whiskeys in bond and certain tax-paid whis¬ 
keys, a certain amount of accounts. 

• • • • 

Q13 Do you recall the transaction which is represented 
by that document ? A I do. 

Q14 Exhibit 9. A I do. 

Q15 Well, can you tell us about it in your own words, 
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whether the contract was carried out, and, if ^o, under 
what circumstances! A The contract was caifried out 
exactly as provided for by this document. 

Q16 What did you get under that contract! A Eleven 
hundred and eighty-nine barrels of whiskey plus all the 
trade-marks owned by the Wright & Taylor t)is tilling 
Company. 

Q17 What did you do with those 1189 barrel^ of whis¬ 
key! A Part of them I sold, and 411 barrels; if I re¬ 
member correctly the exact amount, we kept. 

Q18 Now, under that contract you were to get 1189 
barrels that had already been distilled! A Correct. 

Q19 And the 411 barrels were to be distilled! [A Were 
to be made in the fall of 1933, the latter part of December, 
1933. 

Q20 Bid you get the 1189 barrels and also the 411 
barrels ! A Correct; we got both lots. 

Q21 Did you sell the 1189 barrels in bulk or jrcere they 
sold in bottles! A The 1189 barrels were sold in bulk. 

Q22 Do you recall what became of the 411 barrels! A 
The 411 barrels we kept intact and they were part of the 
assets which the Bernheim Distilling Company turned over 
to Schenley at the time Schenley acquired all the assets of 
the Bernheim Distilling Company of Kentucky. | 

Q23 Now, at the time you made this acquisition of the 
1189 barrels under the contract and the 411 barrels that 
were to be distilled later, what was the business of the 
Bernheim Distilling Company! A At that time we were 
producing whiskeys at two distilleries, Distillery No. 1 in 
Kentucky and Distillery No. 2 in Kentucky. ! We were 
liquidating certain pre-prohibition whiskeys which Bern¬ 
heim Distilling Company owned either in the form of cases 
or in bulk, and we were producing new whiskers, part of 
which we kept and part of which we sold in bulk to various 
dealers in the country. 

Q24 Then at the date of that contract, had you made 
arrangements and were you actually producing, distilling 
whiskey! A We were. 
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Q25 Did you have a bottling plant at that time? A 
We had no bottling plant because we took over the old 
Belmont Distillery and we were remodeling the entire 
plant. We had a little makeshift proposition whereby we 
could recondition a few hundred cases of pre-prohibition 
whiskey but we had no actual bottling plant The same 
was not built until the summer of 1937. 

Q26 In other words, while you had a distillery, you 
didn’t have facilities to bottle whiskey in large quantities, 
is that right, at that time? A In practically any quanti¬ 
les which was part of our policy of Bemheim Distilling 
Company. 

Q27 What was the policy of the Bemheim Distilling 
Company then? A Well, when repeal came on, there 
were two schools of thought in the whiskey business. One 
was the old-fashioned idea to which I subscribed, that 
whiskey should be fully matured before it was bottled. 
And the new school of thought was that distillers could 
not wait until the whiskey was matured but should make 
whatever whiskey they had available for sale to the public. 

Q28 Your policy then was to wait until the whiskey was 
matured? A That was the Bemheim policy. It was 
strictly adhered to and it is still the policy of the Bem¬ 
heim Distilling Company today. 

• • • • 

Q32 Now, when you bought these 1189 barrels, then 
you knew it was Wright & Taylor whiskey? A I did. 

Q33 And you acquired certain trade-marks with the 
purchase of the 1189 and the 411 to be distilled? A It was 
part of the consideration, the purchase price. 

Q34 Was there any reason why you didn’t bottle that 
whiskey under some of these trade-marks at that time 
when you purchased it? A Well, there were several 
reasons. No. 1, I was trying to consolidate the Old Char¬ 
ter picture, as I call it, of Wright & Taylor with our nor¬ 
mal Bemheim operation; in view of the fact that we deter¬ 
mined not to enter the case goods field at that time, Bern- 



421 


heim had no sales organization nor any setup for a sale 
of case goods for beverage purposes. To market a small 
amount of whiskey such as the quanities I purchased, 357 
barrels of old ’30, which would have been foui| years old 
in 1934; 340 barrels of old ’31 which would have been four 
years old in the fall of 1935; 208 barrels of spring *32, 
which would have been old enough to bottle under our 
policy in the spring of 1936, and 284 barrels of spring ’33, 
which would have been old enough to be bottled in the 
spring of 1937, would have necessitated our [building a 
sales organization and going into the case goo4s business 
prior to the time that Bernheim was able to enter the 
case goods field. 

Q35 Why wasn’t Bernheim at that time able to go into 
the case goods business? A Well, there were various 
reasons. No. 1 was a policy, as I mentioned before, that 
I was of the firm opinion that whiskey should be fully 
matured before it is offered to the public for pale, and I 
did not want to masquerade a lot of green whiskey under 
well-known labels for sale to the public until it was fit 
for consumption. That was No. 1. 

No. 2, to go into the case goods business Necessitated 
a large amount of capital. In view of the falct that we 
were spending very large amounts of money for the build¬ 
ing of our plants at Louisville, plus the additional capital 
required for the manufacture of the whiskey, and wc 
financed the sale of a certain amount of bulk jwhiskey to 
our customers, I did not want to enter the pase goods 
field. 

Q36 Now, when you made this deal with Wright & 
Taylor Distilling Corporation for the 1189 afid the 411 
barrels, was there any case goods involved? A No. Mr. 
Speed Elliott who brought the proposition ot nfe, brought 
the Wright & Taylor Distilling Company proposition to 
me, was trying to interest me in purchasing from them 
a round lot of approximately 20,000-odd cases olj Old Char¬ 
ter case goods which were bottled in 1928 and| 1929, and 
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produced prior to prohibition. But for various reasons 
I told him I preferred not to purchase these whiskeys and, 
consequently, the deal was consummated as the contract 
provided, and the case goods were left out. 

Q37 Why didn’t you buy these case goods bearing the 
trade-mark Old Charter? A Well, it goes back to the 
very same principle I mentioned before that we had defi¬ 
nitely decided not to go into the case goods business except 
to liquidate whatever case goods we had on hand and such 
liquidation took place in the quickest possible way and I 
wanted to confine activities strictly to the bulk goods ends 
of the business until such time when your whiskeys were 
sufficiently matured so we could enter the case goods busi¬ 
ness in line with our fixed policy. 

Q38 Well, could the 20,500 cases have been bought 
cheap, or were they expensive? A Oh, there was another 
reason. The price which they asked for the case goods 
was about in line with prevailing market prices and, there¬ 
fore, on the quick liquidation I perhaps would have taken 
a loss on the sale of these case goods, and the only way 
they could have been marketed profitably would have been 
in a very slow liquidation through an established organ¬ 
ization calling on the new trade which came to life when 
repeal took effect. My company was not prepared to enter 
that field for so small a quantity. It was not worth while 
to take such expensive sales methods. Furthermore, it 
would have necessitated the borrowing of substantial 
amounts of money, and in view of the fact that we already 
were using a very large amount of capital to carry out 
our program, I did not entertain for one moment the pur¬ 
chase of these case goods. 

Q39 Now, what was your intention with respect to the 
411 barrels of whiskey that was to be delivered at a 
later date? A These 411 barrels of whiskey we expected 
to bottle eventually under the Old Charter trade-mark be¬ 
cause that whiskey, as far as I recollect, was produced 
either the last date in December, 1933, or the early part of 
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1934, and, consequently, that whiskey was about of the 
same age as the oldest Bemheim whiskey we had available 
for bottling, thereby enabling us to merchandise Old Char¬ 
ter case goods at the time when we were readjy to mer¬ 
chandise Bemheim case goods. 

Q40 Now, through whom did you make that deal with 
the Wright & Taylor Distilling Corporation? How did that 
come about for the purchase of this 1189 and the 411 
barrels? A Mr. Mr. Speed Elliott came over to my office, 
which at that time was at 52 William Street, New York 
City, and he wanted to know whether I would be interested 
in the purchase of the assets of the Wright & Taylor Dis¬ 
tilling Corporation, and he showed me what they had. I 
told him I would be willing to purchase the bulk whiskey 
plus all the trade-marks plus the bulk whiskey to be made 
under the permit, but I would not entertain the purchase 
of the case goods except at a price which would be satisfac¬ 
tory to me. But I told him that I preferred not to buy 
the case goods at all, even though they were cheap. 

Q41 Now, the last part of your answer says “even 
though they were cheap.” I thought you said before that 
the case goods were too high. Did you mean by that answer 
that even if they were cheap? A Even if they were 
cheap, I preferred not to buy it, but as a special favor 
to him if he had to get rid of them, I would buy them, 
but he would have to meet my price, whatever that might be. 

Q42 What prompted you to buy this whiskey and the 
trade-mark when he offered this deal? Was there any¬ 
thing that was persuasive? A No, not at all. Mr. Elliott 
didn’t know anything about the whiskey business at all, but 
I saw in it possibilities. No. 1, I knew enough about the 
values of bulk whiskeys, I thought I would eventually liqui¬ 
date some of these goods, and then I was mpstly inter¬ 
ested in the purchase of the Old Charter brahd because 
I knew from past experience that Old Charted had a fine 
reputation prior to prohibition; that during prohibition at 
least to my knowledge no other whiskey was bottled under 
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the Old Charter label, except whiskey produced by Wright 
& Taylor. It commanded a premium on the market and 
in every other way the trade-mark of Old Charter was 
surrounded with sufficient romance and prestige to be used 
to fine advantage after repeal. 

Q43 Were there any attempts made between 1933 and 
1934 to get you to bottle any whiskey under the trade¬ 
mark, Old Charter? A I had quite a few requests from 
people in the trade, asking us to put out a package under 
the Old Charter label. I consistently refused to do so and 
told the trade that Bemheim had a fixed policy not to put 
out any whiskey under any of its well known trade-marks 
until, in our opinion, the whiskeys which we owned and 
which we intended for those packages were sufficiently ma¬ 
tured. 

• « • • 

Q45 During that period of time, was the trade-mark, 
Old Charter, in use? Was it in use? A The trade-mark 
of Old Charter was in use, because I knew at the time 
that I refused to buy the Old Charter case goods that they 
had to go into distribution, or the people who owned them 
would drink them, and that suited me perfectly, because 
I was convinced from the conversation that I had with Mr. 
Elliott that he was trying to get the maximum amount of 
money out of the case goods and, therefore, the goods would 
go into distribution and eventually reach the consumer. 

• • • • 

Q47 So that when you were making your plans for the 
distilling and the maturity of your whiskey, you knew 
that Old Charter was being sold at a high price slowly 
and the original whiskey made by Wright & Taylor was 
on the market ? A I not only knew it— 

MR. KALISH: Objected to as leading. 

A —but wherever Bemheim Distilling Company had 
an opportunity to boost the Old Charter brand and when¬ 
ever we had inquiries for fine quality pre-prohibition whis¬ 
key, we used to refer the prospective purchaser to Wright 
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& Taylor,'knowing that they had sufficient stock of pre¬ 
prohibition Old Charter left to take care of the purrent 
needs of the inquiring customers, the people inquiring for 
the merchandise, 

l 

• • • • 

Q50 As I understand it, there was some deal made 
later with the Schenley organization. Can you tell us about 
that? A Well, due to the tax on undistributed profits, the 
act passed by Congress in 1936, it created a gi;eat big 
problem for the Bernheim Distilling Company because at 
that time we owed very large amount of money tC banks, 
and in order to go into the case goods business, wjhich we 
planned to do in the fall of 1937, we would require addi¬ 
tional large amounts of money in order to carry lout our 
program. When this tax was passed, I felt that k would 
be taking too great a chance to remain in business and, 
consequently, made a deal with Schenley Distillers Cor¬ 
poration in January, 1937, whereby we merged otlr inter¬ 
ests with Schenley in exchange of Bernheim stjock for 
Schenley stock. 

Q51 And when you say you merged your interests, do 
I understand that one was taken over by the other? A 
Completely. The old Bernheim Distilling Company was 
completely liquidated and all the assets were talien over 
by the Schenley Corporation, or one of its newly formed 
subsidiaries. 

• • • • 

Q53 And the Schenley Company that took the assets,, 
took over the assets or with which the Kentucky Corpora¬ 
tion was merged, was a corporation of what stiate? A 
Well, a new corporation was formed by Schenley, the 
Bernheim Company of Delaware, and the Bernheim Com¬ 
pany of Delaware took over all the assets of the <pld Ken¬ 
tucky Bernheim Company. 

Q54 And in taking that over, did they take the physical 
assets? A They took all physical assets, trademarks. 
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good-will and everything that the old Bemheim Company 
possessed. 

• • • • 

Q56 Didn’t leave out anything, property, real estate, 
personal property? A Everything. They took over ev¬ 
erything from A to Z. 

Q57 At that time, did you have a large plant in Louis¬ 
ville, or was that in course of construction? A No, the 
plant was not quite completed. We did not have a bot¬ 
tling house at that time. We were planning to build our 
bottling house during 1937. We were to have it ready 
when our oldest whiskey became four years old in No¬ 
vember, 1937. 

• • • • 

♦ 

Q62 When you made your deal with the Schenley organ- 
izaiton to take over the Bemheim Distilling Company and 
all of its assets, had the whiskey that you had been distill¬ 
ing matured as yet? A Not sufficiently, in my opinion. 
You see at Bemheim and at Belmont, we made what was 
called in the trade a full-bodied whiskey which takes longer 
to mature than practically all the whiskeys which were 
made since repeal. Most of the whiskeys made by other 
distillers were made for the sole purpose of quick sale. 
Whereas the whiskeys produced by Bemheim and Belmont 
were of the type that they need a much longer time before 
they would be salable and at full maturity. 

Q63 When you say salable, you mean salable at full 
maturity; is that right? A Salable in the sense of the 
word that the public would continue buying those whiskeys 
and the same brands and to build confidence under the 
labels under which they were being marketed. 

Q64 And what time was required for maturing under 
your theory of a full-bodied whiskey made in Kentucky? 
A The whiskey which we made at Bemheim required 
anywhere from three to four years before the whiskey 
would be matured. The whiskeys which were made at 
Belmont we considered would require at least four years 
before they would be mature. 
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• • • • 

Q68 Did yon ever meet a man by the name of Bums? 
A Bums? 

• • • • 

Q71 Did you ever— A I don’t recall all the details 
about transactions with his firm or firms, but I do re¬ 
member that we bottled for him 1000 cases of Bemheim 
whisky under the Old Charter label. Just when that took 
place, I don’t recall. And we sold him a substantial amount 
of Bemheim bulk whiskey which was produced either in 
the fall of ’33 or the spring of ’34. 

Q72 I think you testified a little while ago that you 
knew that Wright & Taylor repurchased some of the 
bottled goods of that 20,500 from Wright & Taylcfr Distill¬ 
ing Corporation. Did Wright & Taylor ever have any con¬ 
tact with you regarding those goods or the trade-mark. 
Old Charter, after that time? A Mr. Tom ^Bullitt—I 
don’t know sufficiently his capacity in Wright & Taylor, ex¬ 
cept I do know he had been with Wright & Taylor ever 
since I have known him — came to see me in JsTew York 
and perhaps in Louisville also, and wanted to know 
whether we would be interested in selling to j;hem our 
Old Charter trade-mark. I told him under no circum¬ 
stances would I consider the sale of the trade-mark. 

i 

• • • • 

Q78 Did you ever have any — when I say “you,” I 
refer to Bemheim Distilling Company — business relations 
with Wright & Taylor or Tom Bullitt personally? A Not 
during the last ten or twelve years anyway; except of 
course I want to add thereto again that whenever we had 
inquiries for some pre-prohibition whiskey and Bemheim 
had none for sale, because we had liquidated all our I. W. 
Harper, we used to refer our prospective customers or in¬ 
quirers to Wright & Taylor. 


i 
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QSO Why did you refer them to Wright & Taylor? 
What was the purpose of referring them to Wright & Tay¬ 
lor? A W’ell, I had a selfish interest in the matter; own¬ 
ing the trade-mark of Old Charter, it was only natural that 
I was desirous of getting as wide a distribution as possible 
for that pre-prohibition whiskey which was bottled under 
the Old Charter trade-mark, because naturally we intended 
to continue bottling Old Charter whiskey as soon as the 
whiskey produced at Bemheim Distillery, plus the 411 
barrels which we had on hand, which were made under the 
Old Charter name, were old enough and matured enough to 
be marketed in line with the policy of Bemheim. 

• • • • 

QS9 Do you know anything about the transaction repre¬ 
sented by that instrument, Exhibit 15? A Well, I know 
about it in a casual way. 

Q90 What does it represent? Tell us briefly what that 
transaction involved, if you know. A Well, for commer¬ 
cial purposes, Schenley thought it would be better and ad¬ 
visable to have all of its activity concerning Old Charter 
brand conducted by a distillery name which was affiliated 
with the Old Charter name and, therefore, they organized 
the Old Charter Distillery Company, because we are now 
producing, and I believe we did at that time produce whis¬ 
key under the name of Old Charter, at the Old Charter Dis¬ 
tillery Company, a wholly owned subsidiary of Schenley 
Distillers Corporation. This company was organized for 
the purpose of getting a permit from the government, per¬ 
mitting it to make whiskey under that name. Of course, 
it would only be natural that the trade name then should be 
transferred to that newly owned subsidiary. 

Q91 Is the trade-mark, Old Charter, in use at present 
on whiskey? A Oh, yes, on whiskey; yes, it is. 

Q92 On whiskey that is sold by the Old Charter Dis¬ 
tillery Company? A Well, I don’t know the details be¬ 
cause the Old Charter, the sale of Old Charter are handled 
by the Schenley organization and I am not an officer nor a 
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director of the Schenley Sales Corporation, and I have 
nothing to do whatsoever with their sales policies and am 
not acquainted with the details of the operation along those 
lines. 

Q93 But you are the President of the Bemheim Dis¬ 
tilling Company? A I am the President of the Bemheim 
Distilling Company which is a wholly-owned subsidiary of 
Schenley also. 

• • • • 

Cross-Examination by Mr, Kalish: 


• • • • 

XQ131 The fact is that neither the Bemheim Distilling 
Company of Kentucky nor the Bemheim Distilling Com¬ 
pany of Delaware ever merchandised Old Charter whiskey? 
A Well, we did not merchandise any Old Charter whiskey 
nor did we, the Kentucky corporation, ever merchandise 
any case goods, which were produced since repeal. 

• • • • 

XQ135 Did it have any case goods? A it had case 
goods on hand which were produced prior to prohibition, 
just like these 20,000-odd cases of Old Charter we were 
talking about. That is part of the assets which I took over 
in the possession of the Bemheim assets, or rather that is 
what the company owned when I bought the stock from the 
old Bemheim stockholders. 

XQ136 How much of this I. W. Harper whs there on 
hand? A At the time I took it over? 

• • • • 


XQ140 Did you sell any of the I. W. Harper brand case 
goods after repeal? A Just a few small remnants, what¬ 
ever we had left in a small way, trying to keep the brand 
alive in a small way. 

XQ141 How long did that keep up? A t don’t re¬ 
member any more. You see here again we sold these case 
goods to various people and some of that whiskey which I 
sold in ’33 is still in existence because the salh of a ware- 
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house receipt does not mean the whiskey went into actual 
consumption. It was only a change of the title, of owner¬ 
ship, and these people either moved the whiskey in bond, 
the case goods in bond to another warehouse or left them 
at the distillery until such time as they took the whiskey 
out, because whatever the tax was paid on the whiskey, they 
had to invest additional money for federal taxes and state 
taxes. 

XQ142 Now, do you recall any specific individual, or 
have you any records of any individuals who ever inquired 
for Old Charter whiskey? A Well, I don’t remember; 
these records would be at our plant in Louisville. You see, 
most of the business that we conduct even today is trans¬ 
acted by telephone by the people to the plant. Bemheim 
Distilling Company have no sales organization, and all we 
had, and still have more or less, were two men who were 
with the company at the time that we took over control in 
the summer of 1933. These two men visited the trade from 
coast to coast, just as a matter of good-will ambassadors 
and to keep posted as to what was going on, and in view of 
the fact we were not actively engaged in the sale of case 
goods whiskey, practically all these conversations took 
place from man to man by word of mouth, though I do re¬ 
member we had inquiries for case goods. In other words, 
most of the people — I won’t say most of the people, but a 
certain amount of the trade to whom Wright & Taylor had 
sold its pre-prohibition whiskey would naturally come to us 
wanting to know what our policy was going to be and 
whether they would fit into our picture as Old Charter dis¬ 
tributors whenever we were ready to put out Old Charter 
case goods. 

• • • • 

XQ144 You don’t recall their name? A Perhaps I 
could find out. I don’t remember any more. I have never 
done any business with them except that. They were a 
grocery house, although I knew they were in business. I 
never knew much about the new people that drifted into 
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business after repeal, because I wasn’t actively engaged in 
case goods business. Therefore, my knowledge of tJjie indi¬ 
viduals and newcomers in the trade was just more or less 
by conversation or by visits from these people to the; offices. 

XQ145 Now, Bemheim Distilling Company of Kentucky 
never actually announced to the trade their acquisition of 
the trade-mark, Old Charter? A Well, we didn’t find it 
necessary because everybody knew it. Just as I said be¬ 
fore, there are no secrets in the whiskey business. Every¬ 
body knew we bought all of the bulk whiskey plus all the 
trade-marks and people wanted to know from me why we 
didn’t buy the case goods, so I gave them the reasons just 
exactly as I stated in this testimony. 

XQ146 How would they know about your purchase of 
barrels of whiskey? How would they know about that? A 
Well, first of all, I told the trade, people who visited me, 
and, secondly, all the progress of the trade knew itj 

XQ147 That is your imagination largely? A That is 
not my imagination; I know, even today, I can’t make a 
move today that by next week all my competitors won’t 
know it, any major move in the business. 

XQ148 You mean to say the sale of 1100 cases or 1600 
cases of whiskey — 

MR. JACOBI: Barrels. 

XQ149 —barrels of whiskey is known to every broker? 
A It is known, because Wright & Taylor, and especially 
Old Charter, had a big name in the business and there were 
other brokers trying to either buy whiskeys or trade in 
whiskeys, and at that time this was a substantial amount of 
whiskey considering the small amount available which was 
produced during prohibition. After all, 1189 barrels of 
whiskey produced in a permit system was a relatively large 
amount in comparison to what it is today, because the total 
amount of whiskey which was made per annum during pro¬ 
hibition never exceeded about 40,000 barrels a year. So 
1189 barrels was a substantial quantity. 

XQ150 Can you name any broker or any mon in the 
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whiskey business who was not associated with you or Schen- 
ley or these companies here concerned, can you name any¬ 
one now whom you know who knew about this transfer of 
the trade-mark? A Yes, I can. 

• • • • 

XQ177 But the first Old Charter branded whiskey dis¬ 
tilled after Bemheim sold, whatever it sold under the docu¬ 
ment of Exhibit 14, was the whiskey distilled as you just 
stated after the date of the document of Exhibit 15, right? 

MR. JACOBI: Objected to. 

A Plus 411 barrels of whiskey which were produced un¬ 
der the Old Charter name or under the Wright & Taylor 
name in the fall of ’33 and spring of ’34 which Bemheim 
turned over to Schenley. 

XQ178 But you stated earlier that you did not know 
under what trade-mark that 411 was bottled. A I did not 
know, but I knew we turned it over to Schenley and they 
owned it at that time. What they did with it, I do not 
know. 

XQ179 You don’t know that was bottled under Old 
Charter? A No. 

XQ180 So, so far as you know, the first whiskey bot¬ 
tled under Old Charter after Schenley took it over, or after 
Schenley made this deal with you, was distilled some time 
after the date of Exhibit 15? A As far as the manufac¬ 
ture was concerned, yes. 

XQ181 As far as the distillation was concerned? A 
As far as the distillation was concerned, yes. 

XQ182 And you have been president continuously of 
Bemheim since 1933? A I have. 

XQ1S3 Is that right? A Yes, sir. 

XQ184 Even after the new Bemheim Company was 
formed? A Yes. 

XQ185 Is that right? A That is correct. 

XQ186 And you still are called upon by officials of 
Schenley for your advice and opinion, is that right? A I 
am. 
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• • • • 

XQ200 Do you know whether the Old Charted labels of 
whiskey bottled as case goods by the original Wright & 
Taylor bore the name of Wright & Taylor as the distiller or 
whether it bore the name of Old Charter Distillery as the 
distiller? A It bore the name of Wright & Taylor as dis¬ 
tillers. 

XQ201 Not Old Charter Distillery? A No. j 

XQ202 So that Old Charter Distillery was not brought 
to the attention of the public by Wright & Taylor? A No; 
but in view of the fact that we could not use the Wright & 
Taylor name, we had to give the next best thing we could 
do and that would be the use of the name Old Charter Dis¬ 
tillery. 

XQ203 So the name Old Charter Distillery yas not in 
and of itself a name theretofore in actual use? ^ No. 

XQ204 What? A It was not. 

XQ205 Do you know what happened to the Wright & 
Taylor Distilling Corporation whose name appears in the 
instrument of Exhibit 9? A No, I do not. 

XQ206 Do you know whether they are still in existence? 
A I do not. 

XQ207 Well, I thought you knew the whiskey business 
pretty well. A Well, this has no bearing on the whiskey 
business because these people just organized a company, ex¬ 
pecting to do business, and after they bought practically all 
the assets, I wasn’t concerned under what nam§ they con¬ 
ducted the business. Furthermore, I was interested in that 
time to buy the Wright & Taylor name, but I did not want 
to get involved in any lawsuits or any complications, not 
knowing what these people had done prior thereto and, 
therefore, I just bought the assets and not the corporation, 
which they wanted to sell me originally. They wanted to 
sell me the corporate stock originally, but I told Mr. Elliott 
I would not be interested in buying the corporate stock of a 
company which I knew nothing about. 

XQ208 Why didn’t you buy the name Wright & Taylor 
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Distilling Company? A They couldn’t give me the name 
because there were other matters not yet settled and I 
didn’t want to get involved, so I dropped the idea. I took 
it up with Mr. Bullitt later on and was trying to get them 
to permit me to use the name of Wright & Taylor at the 
time he wanted to buy the Old Charter trade-mark from me, 
but he couldn’t do that, explained to me they had certain 
family interests and so on and so forth, so I dropped the 
matter then entirely. 

XQ209 Why couldn’t the Wright & Taylor Distilling 
Corporation, which you say sold you the trade-mark Old 
Charter, sell you its own name? A Because they had 
other maters; and other controversies of which I knew 
nothing and I wasn’t going to buy the corporate stock of a 
company which I knew nothing about. They could not sell 
me the name of Wright & Taylor; all they could sell me was 
their corporation, and I was not willing to buy a corpora¬ 
tion not knowing the officers, nor not knowing what they 
had done in the past. So I just forgot about it. 

XQ210 Do you know what that controversy was? A I 
do not. 

XQ211 How do you know there was a controversy? A 
I heard rumors about it. But I knew these people knew 
nothing about the whiskey business and I just wasn’t going 
to get involved in any proposition of which I knew nothing. 
This company was only organized for a promotion scheme 
or something like that. That I knew. 

XQ212 You mean the Wright & Taylor Distilling Cor¬ 
poration? A Yes. They were expecting to sell the stock 
to the public, but somehow or other the deal didn’t go 
through. So I certainly didn’t want to be any party to that. 

XQ213 How about the U. S. Distillers? A Never 
heard of them. U. S. Distillers? 

XQ214 Yes. A Who are they? 

XQ215 Did you ever hear of the U. S. Distillers? A 
There are so many U. S. Distillers, I don’t recall off-hand 
who they might be. I mean they were not a very big com¬ 
pany. 



XQ216 Did you ever hear of U. S. Distiller^, Inc., a 
Delaware corporation! A I might have heard !of them, 
but I don’t recall off-hand, to be honest. 

XQ217 Do you know Mr. Bums, James Bum?? A I 
do. 

XQ218 How well do you know him? A I don’t know 
him very well, except he came to my office from time to 
time. 

XQ219 What was his position in this picture? A Well, 
I knew that he had purchased from Leland Taylor and the 
old firm of Wright & Taylor all the assets, I believe, dur¬ 
ing the summer of 1933, but under what name it was operat¬ 
ing, I really couldn’t recall off-hand, because he had quite 
a few corporations under which he was trying to float at 
that time. 

XQ220 What was he, a sort of promoter? A He was. 

XQ221 Was he a good whiskey man? A He was not a 
whiskey man. He was strictly a promoter. Though he 
went in the whiskey business, actually. 

XQ222 What? A He actually went in the whiskey 
business. 

XQ223 Under what name? A I don’t remember the 
name, but he got the backing of Mr. Timken who owned the 
company, who financed his operations. 

XQ224 But you don’t know under what naipe? A I 
don’t remember the name. We did business with them, but 
I don’t remember the name. He had several corporations. 
That I do know. I want to call your attention to the fact 
that when these transactions, some of these transactions 
took place during 1933, as I said before, we were still work¬ 
ing under national prohibition and, consequently, I was ex¬ 
tremely careful whom I did business with. I did not want 
to purchase any tax-paid whiskey or talk even the whiskey 
business in general unless I knew who they were and I 
would be sure I wouldn’t be violating any federal laws. 

XQ225 Then you didn’t know much about Wright & 
Taylor Distilling Corporation? A No, I did hot. 
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XQ226 You didn’t know anything about their past op¬ 
erations? A I did not. 

XQ227 You didn’t know whether they had sold any Old 
Charter whiskey on the market? A I did not. 

XQ228 Did you take over from Wright & Taylor Dis¬ 
tilling Corporation any books of the business? A No, 
just what the contract provided. 

XQ229 Nothing else? A Nothing else. 

XQ230 No customer lists were given to you? A There 
was not 

XQ231 What? A There was not. I wasn’t interested 
in it I didn’t take over the case goods and the customers 
meant nothing to me. Besides, the customers which they 
had at that time didn’t mean anything because repeal was 
just coming to life on December 6, 1933, and I made this 
deal about ten days after repeal. 

XQ232 You don’t know whether they had any custom¬ 
ers? A I do not. 

XQ233 Do you know from whom the Wright & Taylor 
Distilling Corporation mentioned in Respondent’s Exhibit 
9 acquired, if it acquired, the trade-mark Old Charter? A 
Well, that I don’t remember any more. I believe Mr. Elli¬ 
ott told me the whole story, but I don’t recall now, that was 
seven years ago, just all the details of it. 

XQ234 I see. Did you acquire with this simultaneously 
or at any time upon this document of Exhibit 9 any formu¬ 
las for making whiskey? A I did not. 

XQ235 Or any methods or processes of distilling or bot¬ 
tling whiskey? A I did not, because there was no secret 
about it, because the formula used in the making of the 
whiskey is always public property, because the Collector 
of Internal Revenue has the formula on record and anybody 
can see it. 

XQ236 And did Bemheim Distilling Company take over 
from Wright & Taylor Distilling Corporation any of the 
employees, such as the distiller, a brewer, or any other em¬ 
ployee of Wright & Taylor Distilling Corporation, or any 
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of its predecessors? A Well, the Wright & Taylor Dis¬ 
tilling Company did not own a distillery that I know of, be¬ 
cause the distillery had not been in operation since 1917, 
the old Wright & Taylor Distillery Company, and I knew 
that this Wright & Taylor Distilling Corporation — 

XQ237 You mean Exhibit 9? A They did not acquire 
the property of Wright & Taylor Distilling Corporation. 

XQ238 How did you know that? A Well, because the 
property was offered for sale continuously and I was inter¬ 
ested in acquiring distilling properties and I knew that this 
property was offered for sale right along. 

XQ239 Namely, the property of the original Wright & 
Taylor? A The property of the original distillery, the 
original Wright & Taylor distillery at Chepazee, Kentucky. 

• • • • 

Redirect Examination by Mr. Jacobi: 

RDQ253 I just want to straighten out a few points. On 
cross-examination, counsel asked you, or rather told you 
that you didn’t know anything more about what was con¬ 
tained in these documents, Exhibits 9,14 and 15, than what 
you read. Now, I don’t know whether you understood that 
question, because your answer referred specifically to the 
use of the trade-mark Old Charter by the Old Charter Dis¬ 
tillery Company. I am going to ask you now whether or 
not you know anything about the transaction between 
Wright & Taylor Distilling Corporation and tlje Bemheim 
Distilling Company without looking at this Exhibit 9. A I 
believe I mentioned in the record that I kne^ about the 
general policies, but I did not know anything about the legal 
technicalities and legal details. These mateiJs were dis¬ 
cussed with me as a matter of policy but not as a matter of 
detail. 

RDQ254 Then when you answered that previous ques¬ 
tion on cross-examination, you were referred to the legal 
phraseology of the instruments, Exhibits 9, 14 and 15? A 
I did, and I thought I made myself perfectly clear in my 


I 
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testimony that I only was referring to the legal technicali¬ 
ties not to the policy, the policy as to what we were plan¬ 
ning to do with the trade-marks. 

KDQ255 As a matter of fact, you know all about that 
transaction with the Wright & Taylor Distilling Corpora¬ 
tion represented by Exhibit 9 ? A That I handled single- 
handed, yes. 

RDQ256 You know all about the transaction with Schen- 
ley without referring to the instrument, isn’t that correct? 
A I knew about every transaction while it took place, 
while I was president of the old Bemheim Distilling Com¬ 
pany. Of course, at that time I was in active charge of the 
management of the company. However, after the acquisi¬ 
tion by Schemley, I don’t remember the details because they 
have such a large organization, all the work is detailed to 
different departments, and I am not burdened with all those 
details in connection with it. 

• • • • 

RDQ265 Now, I think you said — and I don’t know 
whether you understood the question, I want to clarify it 
for the benefit of the record — that the Old Charter Dis¬ 
tillery Company didn’t bottle any whiskey under the trade¬ 
mark Old Charter, except whiskey that may have been dis¬ 
tilled after the execution of this Exhibit 15. Now, do you 
know that as a mater of fact, or are you just assuming that 
because of the fact that the label bore the name Old Charter 
Distillery Company, or was any whiskey distilled or could 
any whiskey have been distilled previously and merely bot¬ 
tled after this Exhibit 15 was executed? Explain that, 
please? 

MR. KALISH: Objected to as leading. 

A Here is the answer to the question. The question 
related solely down there as to the manufacture of whiskey 
by the Old Charter Distillery Company and I stated that 
Schenlev organized the Old Charter Distillery Company 
under which it was making, manufacturing and distilling 
whiskey under the Old Charter name. I also pointed out 
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it has nothing to do with the sale and bottling of case goods 
because I don’t know anything about it as far as I know. 

RDQ266 Then for the clarification of the record, you 
did not mean, as I understand it, by your answer on cross- 
examination to indicate that the Old Charter whiskey which 
is bottled under the name Old Charter and sold io the pub¬ 
lic today was whiskey that was distilled after the execution 
of this instrument. Exhibit 15 ? A I do not know any¬ 
thing about it and I stated I do not know what type of whis¬ 
key Schenley are bottling today or have been bottling in the 
past under the Old Charter trade-mark. 

RDQ267 Did you not say on direct examination that 
the whiskey that was being bottled under the Old Charter 
mark today was whiskey that was at least three years old? 
A That I happen to know because that is a matter of pol¬ 
icy and at the time that Schenley first put out Old Charter 
case goods, which to my recollection was in the summer of 
1937, Mr. Rosenstiel assured me they had whiskey that was 
fully matured and he assured me also that it Would give 
complete satisfaction to the consumer and he deemed it 
worthy as to the quality of merchandise. As a matter of 
fact, he showed me samples of it because, as I said before, 
I have always made the policy while I was in sole control 
or Pemheim not to bottle any whiskey less than four years 
old and, of course, I do know that today Schenley do not 
bott 7 e any Kentucky whiskey less than four years old, irre- 
spec ave of the brand. 

KJQ268 You did not have anything to do thjgn with the 
control of the whiskey that was put in the bottle^ under the 
name Old Charter after you had sold it out to Schenley? A 
Nothing whatsoever. 

RDQ269 When you said that Beraheim Distilling Com¬ 
pany while you were in control of it before your sales to 
Schenley did not bottle and sell any bottle goods bearing 
the trade-mark Old Charter, it was true, was it not, that you 
did not have a bottling plant? A Well, it was true we did 
not have a bottling plant; but not only that, I stated before 
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hat the Bemheim Distilling Company did not bottle any 
whiskey of any kind which was produced since repeal prior 
to the sale of Bemheim to Schenley. 

RDQ270 But at that time you knew that the Old Charter 
mark was being used on the remaining quantity of 20,500 
cases of Old Charter whiskey that had been repurchased by 
Wright & Taylor, did you not? A I stated that before. I 
said I knew and I was aware of the fact there was a large 
amount of pre-prohibition Old Charter on the market which 
was keeping the brand alive as a prestige proposition, 
which was just exactly what I wanted. 

• • • • 

i . . , 

Recross-Examination by Mr. Kalish: 

• • • • 

KXQ298 How do you know that the old Wright & Tay¬ 
lor discontinued distilling in 1917 ? A Yes. 

RXQ299 How do you know? A Because by law, all 
distillation was stopped on September 8, 1917, as a war¬ 
time measure. So they couldn’t have made any whiskey 
after that date, because nobody else did. 

RXQ300 That is merely inference knowing the law as 
you know it A Well, furthermore, before prohibition, and 
even during the early days of prohibition, I handled a large 
number of warehouse receipts for all sorts of whiskey 
stored in Kentucky, and I know that they did make whiskey 
in 1916 and 1917, because it is a matter of daily routine. I 
handled a great many of the warehouse receipts of Old 
Charter whiskey. Perhaps I bought some from Wright & 
Taylor at the time. I don’t know if it was 1917 or 1918. 

RXQ301 Were you in the business of buying and selling 
warehouse receipts during prohibition? A During pro¬ 
hibition and before prohibition that was part of our busi¬ 
ness, because though I owned large distilling interests, I 
was also trying to acquire additional whiskey or cut down 
the overhead on my own plants by moving these whiskeys 
which I acquired into my own distillery to keep my over¬ 
head down. 
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EXQ302 It was a common practice during prohibition 
to buy and sell warehouse receipts? A It was common 
practice, and yet it was recognized by the Supreme Court 
as a legal transaction. 

• • • • 

MILTON B. SEASON W EIN, 777 West End Avenue, New 
York, N. Y., a witness called on behalf of the Respond¬ 
ent, having been duly sworn, testified as follows: 

Direct Examination by Mr. Jacobi: 

Q1 Please state your name, age, residence and occupa¬ 
tion. A My name is Milton B. Seasonwein; 34 years of 
age; and I reside at 777 West End Avenue, New York City. 
I am an attorney admitted to all the courts of tlje State of 
New York. 

Q2 Are you in any way connected with the Schenley 
Distillers Corporation or any of its affiliates? A I am in 
the employ of Schenley Distillers Corporation in its law 
department. 

Q3 There has been testimony, Mr. Seasonwein, given 
here to the effect that a deal was made between Schenley 
and the Bemheim Distilling Company, a corporation of 
Kentucky. Have you any knowledge concerning that trans¬ 
action? A Yes, sir. 

Q4 Will you please explain the transaction? A On or 
about January 21, 1937, a contract was entered into be¬ 
tween Schenley Distillers Corporation and the stockholders 
of Bemheim Distilling Company, a Kentucky corporation. 
I believe those stockholders were Mr. Emil Schwarzhaupt, 
Mr. Leo Gemgross and Mrs. Pauline Gemgross. The con¬ 
tract in substance provided for the acquisition by Schenley 
Distillers Corporation of the stock of Beraheiih Distilling 
Company owned by Messrs. Schwarzhaupt and Gemgross 
and Mrs. Gemgross. A closing date was fixed under that 
contract. Prior to the closing date, Schenley Distillers 
Corporation caused to be organized a Delaware corpora- 
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tion known as Bemheim Distilling Company. Bemheim 
Distilling Company, the Delaware corporation, was quali¬ 
fied as a foreign corporation doing business in Kentucky 
prior to the closing date. And prior to the closing date, 
Bemheim Distilling Company received an offer from 
Schenley Distillers Corporation for all of its capital stock 
in exchange for the delivery to it of the capital stock oi 
Bemheim Distilling Company, a Kentucky corporation 
On the closing date of the agreement between Schenley 
and the stockholders of Bemheim Distilling Company, a 
Kentucky corporation, Schenley turned over to those stock¬ 
holders certain shares of its stock and in turn turned over 
to Bemheim Distilling Company, a Delaware corporation, 
the stock of Bemheim Distilling Company, a Kentucky cor¬ 
poration, which it had received. Schenley in turn received 
the stock of Bemheim Distilling Company, a Delaware cor¬ 
poration. Bemheim Distilling Company, a Delaware cor¬ 
poration, thereupon drew up a plan for the complete liqui¬ 
dation of Bemheim Distilling Company, a Kentucky cor¬ 
poration. 

In substance, that plan provided for the dissolution of 
Bemheim Distilling Company, a Kentucky corporation, the 
transfer to Bemheim Distilling Company, a Delaware cor¬ 
poration, of all of the assets of whatsoever kind or nature 
of the Kentucky corporation and the execution of certain 
documents to evidence these acts. In accordance with that 
plan — and I have to refresh my recollection, Mr. Jacobi — 
a deed was drawn up pursuant to which Bemheim, a Ken¬ 
tucky corporation, conveyed to Bemheim Distilling Com¬ 
pany, a Delaware corporation, its real estate in Louisville, 
Kentucky. This deed was executed on March 10,1937, and 
from the paper I am referring to, it appears to have been 
recorded with the clerk of the Jefferson County Court of 
Kentucky on that date in Deed Book 1627, at page 411. On 
the same day, (and I am still refreshing my recollection 
from the document) a bill of sale from Bemheim Distilling 
Company, a Kentucky corporation, to Bemheim Distilling 
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Company, a Delaware corporation, conveyed, among other 
things, all of the Kentucky corporation’s cash, Securities, 
accounts and notes receivable, fixed assets, brands, trade¬ 
marks, trade names, formulae, secret processes, licenses, 
patents, patent applications, inventions, good-will and other 
tangible rights of every kind and nature whatsoever. This 
bill of sale was also recorded with the Clerk of thei Jefferson 
County Court, and I am informed it is recorded in Chattel 
Mortgage Book 430 at page 211. 

Simultaneously there were prepared, I belieye by the 
firm of Chadboume, Stanchfield & Levy, or possibly by its 
successor Chadbourne, Wallace, Parke & Whiteside, assign¬ 
ment of the trade-marks owned by Bernheim Distilling 
Company, a Kentucky corporation. These trjade-marks 
were I. W. Harper, Old Charter, Old Moorehead, and I be¬ 
lieve the trade-mark known as Old ContinentalJ At least 
the trade-mark I am referring to is registration 55,233, is¬ 
sued July 3, 1905. Following this, steps were taken to dis¬ 
solve, in accordance with the Kentucky statutes* Bernheim 
Distilling Company, a Kentucky corporation, apd that dis¬ 
solution, I am informed, was effectuated. 

Q5 Then as a result of that transaction, all the assets 
of the Bernheim Distilling Company of Kentucky were 
transferred to the Bernheim Distilling Company of Dela¬ 
ware. Is that correct? A Yes, sir. 

Q6 Now, I am going to show you this Exhibit 14 and 
ask you if you had anything to do with the drawing up of 
that instrument. A No, sir. I believe this document was 
drawn up by Chadboume, Wallace, Parke & Whiteside, at 
least their name appears in pencil on the bide backing. 
That is one of the documents I mentioned in my previous 
answer. 

Q7 Now, I will show you a document identified as Re¬ 
spondent’s Exhibit 15 and ask you if you had anything to 
do with the preparation of that instrument? A Yes, sir; 
I drew up this instrument. 

Q8 That instrument involves a transfer of trade-mark, 
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Old Charter, good-will of the business from the Bemheim 
Distilling Company, a Delaware Corporation, to the Old 
Charter Distillery Company, Inc., a Delaware corporation. 
Can you tell us about the transaction referred to in this in¬ 
strument, Exhibit 15? A Yes, sir. Some time in, I 
should say, May, 1937, Mr. Lester Jacobi, who is now the 
President of Schenley Distillers Corporation, asked me for 
my comments on a proposed label for a straight Bourbon 
whiskey called Old Charter. He showed me a copy of the 
label he proposed to use and I commented on it, as I recall, 
somewhat as follows: that the signature which then read 
“Bottled for Old Charter Distillery Company, Louisville, 
Kentucky, sole owners/’ couldn’t be used unless there were 
such a company and such company had proper basic per¬ 
mits issued by the Federal Alcohol Administration. I also 
told Mr. Jacobi that we couldn’t use the phrase “sole own¬ 
ers,” since that implied that Old Charter Distillery Com¬ 
pany was the owner of the trade-mark, and since, as he 
knew and as I knew, the trade-mark was owned by Bera- 
heim Distilling Company, that might be criticized as a mis¬ 
statement of fact. We discussed the matter back and forth 
and came to the conclusion that steps should be taken first 
to either organize a new corporation to be known as Old 
Charter Distillery Company or to change the name of one 
of our distilling companies to that name. We ultimately 
decided to change the name of Henry Clic & Company to 
Old Charter Distillery Company. We decided, secondly, 
that since the marks were being held within the Schenley 
group of companies that for record purposes we should 
have the record title in the name of the Old Charter Distil¬ 
lery Company, and that proper assignments should be 
drawn at such time as the company was formed or a com¬ 
pany of that name came into existence by change of name. 
We discussed the possibilities of the effect of such an as¬ 
signment in a very general way, but, as I recall it, Mr. 
Jacobi, our clear intention was that the mark should remain 
within the Schenley group and we had no intention of giv- 
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ing the mark away. The name of Henry Clic & Company 
was changed to Old Charter Distillery Company as of May 
25, 1937. That is to say, that is when the certificate of 
change of name was officially recorded. 

• • • • 

I 

Q10 What is the relationship between the Old Charter 
Distillery Company and Schenley Distillers Corporation T 
A It is a wholly owned subsidiary, all of its Stock being 
owned by Schenley Distillers Corporation. 

Qll What was the relationship between Bemheim Dis¬ 
tilling Company of Delaware and the Schenley Distillers 
Corporation? A It was also a wholly owned subsidiary 
of Schenley Distillers Corporation. I think if you want to 
clear it up for the record that it should be pointed out that 
that Delaware corporation known as Bemheim Distilling 
Company was dissolved in October, 1937. 

Q12 And was there another Bemheim Distilling Com¬ 
pany formed, and, if so, in what state was it organized? A 
During October, 1937, we changed the name of one of our 
other subsidiaries, the Old Dignity Distilling Company, a 
Kentucky corporation, to Bemheim Distilling Company, 
and that company then proceeded to conduct the business 
theretofore conducted by Bemheim Distilling Company, a 
Delaware corporation. 

Q13 Is that the company that is operating ih Louisville, 
Kentucky, known as Bemheim Distilling Company? A 
Yes, sir. 

Q14 Is the Old Charter Distillery Company now selling 
bottled whiskey under the trade-mark, Old Charter? A 
Yes, sir; through Schenley Distillers Corporation. 

Q15 Was there a label, a federal label approval granted 
for the label which bears the trade-mark, Old Charter? A 
Yes, sir. Beginning with June 9, 1937, at least that is the 
date of the first label approval issued that I have before 
me, and running through to as late as October 28, 1940, 
label approvals have been issued for Old Charter, Kentucky 
straight Bourbon whiskey. 
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Q19 And based on that application, the label approval 
of Jane 7, 1937, was issued! A Under the regulations, 
that is Regulation 5 of the Federal Alcohol Administration, 
the original label approval is required to be sent or held at 
the plant where bottling is done. Under my practice, I keep 
a photostatic copy of the label approval which I make up 
simultaneously, or rather prior to the time I send the orig¬ 
inal label approval to the plant. These are the two docu¬ 
ments that I have mentioned. 

• • • • 

Q22 Would this Exhibit 60 represent the first label ap¬ 
proval granted by the Federal AJcohol Administration, 
would you say, Mr. Seasonwein? A Yes, sir. 

Q23 Is the label that appears on Exhibit 60, the label 
such as was first used on goods bottled for the Old Char¬ 
ter Distillery Company? A Yes, sir; except for minor 
variations in the cutting of the label. That is to say the 
edges were ultimately rounded edges and there was an in¬ 
dentation at the point where the line separates the body 
of the label from the age statement. I can illustrate that 
best bv this label. 

MR. JACOBI: Witness produced another sheet which I 
shall mark Respondent’s Exhibit 62. 

(Application for label approval dated June 15, 1937, by 
Geo. T. Stagg Company, covering label bearing trade-mark, 
Old Charter, was marked “Respondent’s Exhibit No. 62 for 
Identification. ’ ’) 

• • • • 

Q26 Has the Old Charter been used on whiskey sold in 
bottles continuously since June of 1937, or thereabouts? A 
Yes, sir; up until the present moment. 

• • • • 

Q32 Do you have any records of sales of Old Charter 
whiskey since 1937 by the Old Charter Distillery Company 
or any of the selling affiliates for said company? A I 
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brought with me what are known as our billing department 
file copies of orders, or rather shipments of Old Charter 
for 1937, 1938, 1939 and 1940. These are just oiie order 
taken at random for each of those years. I may say that I 
am entirely familiar with our accounting procedure and 
records, at least as far as these documents are concerned 
and that these are documents that are part of our original 
records. We maintain, or rather prepare at the' time an 
order is placed at least nine or ten copies of a document 
similar to this. The original serves as an invoice] One of 
the copies serves as instruction to the distillery to prepare 
the goods for bottling. Another copy serves as the report 
of the distillery to the New York office of the bottling and 
shipment of the goods, and other copies are used for in¬ 
ventory control records, alphabetical indexes of the cus¬ 
tomers, binder copies of invoices, and so forth. 


Cross-Examination by Mr. Kalish: 


XQ34 May I see the books and papers to which you re¬ 
ferred on your direct examination? A You may see the 
pages to which I referred, but no other portion of it, Mr. 
Kalish. If that is agreeable to you, I will let you look at 
them. 

XQ35 I have only asked to see the thing to which you 
referred. A All right. (Witness handed book to Mr. 
Kalish.) 

XQ36 What is this book which you have shown to me? 
A That is a record prepared — 

XQ37 A what? A That is a record prepared by Chad- 
bourne, Wallace, Parke & Whiteside for the use of the law 
department of Schenley Distillers Corporation, embodying 
a complete set of all of the papers involved in the acquisi¬ 
tion of Bemheim Distilling Company, or rather its capital 
stock, and I am talking about the Kentucky corporation in 
1937. 

XQ38 Did you prepare any of the papers to which you 
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have just referred? A In that book? 

XQ39 Yes. A No, sir. 

XQ40 And this book belongs to Mr. Ralph T. Heimsfeld, 
is that correct? A That is correct. 

XQ41 And the papers in here are not original docu¬ 
ments, is that true? A They don’t purport to be, Mr. 
Kalish. 

• • • • 

XQ88 Who distills the Old Charter branded whiskey? 
A Today, yesterday, or when ? 

XQ89 Well, when it was first bo tied by Schenley or any 
of its subsidiaries? A I can’t tell from what I have be¬ 
fore me at the moment. It has been bottled from distilla¬ 
tions of the Geo. D. Stagg Company, a Schenley affiliate; 
from distillations of Belmont Distilling Company, also a 
Schenley affiliate. That is all I seem to be able to locate at 
the moment, Mr. Kalish. 

XQ90 Was it ever bottled from distillations of the Old 
Charter Distillery Company? A The Old Charter Dis¬ 
tillery Company didn’t start distilling until some time in 
September, 1937, and I don’t believe its distillations are 
bottle ripe yet 

XQ91 Would your company have any statistical com¬ 
pilations of its total sales of Old Charter from month to 
month, or year to year? 

MR JACOBI: The question and proposed answer is en- 
tirelv irrelevant and immaterial. 

mt 

A Oh, I would imagine that such statistical information 
could be compiled. 

XY92 Well, do you know whether as a matter of regular 
business records your company keeps a record of its total 
sales of each brand from month to month and year to year? 
A Well, I know that reports are made monthly or semi¬ 
monthly showing sales during the period covered, and I 
know that those reports refer to brands. 

XQ93 So that you wouldn’t have to compile that infor¬ 
mation now to get it? A Well, you see, Mr. Kalish, some- 
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times goods are returned and yon can’t always rely upon 
the figures showing the contemporary sales. They may be 
off. 

XQ94 But yon do have such figures even if they are not 
wholly accurate? A The company has them, yes. 

XQ95 I am speaking of your company, naturally. A 
Certainly. 

XQ96 Showing the total sales of Old Charter from 
month to month? A Yes. 

XQ97 Could you produce those? 

MR. JACOBI: The request for production is entirely 
out of order. It is irrelevant and immaterial td the issues 
of this proceeding and so far as the respondent is con¬ 
cerned, it will produce for this record all of the papers and 
other records that it is fair and desirable or necessary in its 
opinion to support its defense and it doesn’t intend to pro¬ 
duce any records other than those that we place into the 
record as exhibits, and the witness is directed to answer the 
question by stating that he will not produce the same. 

A Upon advice of counsel, I answer the question that I 
will not produce them. Moreover, I haven’t got them to 
produce. 

XQ98 Now which of the several corporate entities has— 
I am speaking now of Schenley Distillers and any subsidi¬ 
ary—from time to time been the seller, the Vendor, the 
actual vendor of Old Charter branded whiskey? A That 
would depend on the market in which the sales Were made. 
In New York and most Eastern states, the seller would be 
Schenley Distillers Corporation. In monopoly states where 
goods are held in bailment warehouses, the actual vendor to 
the state would be Schenley Distributors, Inc., or Schenley 
Distillers, Inc. In certain Western states, the vendor would 
be Schenley Distilleries, Inc. 

XQ99 Does the Old Charter Distillery Company, the 
company mentioned in Respondent’s Exhibit 15* ever act as 
vendor in the distribution of Old Charter brand pi whiskey? 
A Yes, through its exclusive distributor or selling agents, 
the three Schenley companies I have just mentioned. 
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XQ100 Is the whiskey labeled Old Charter, or rather is 
the title to the whiskey labeled Old Charter ever in this Old 
Charter Distillery Company? A I would say it was at 
the time of bottling. 

XQ101 How would that be evidenced on papers, books 
and records of your company? A I am afraid that is 
one of the elements of our records that I wouldn’t be able 
to answer you on. 

XQ102 Have you ever seen any record or can you pro¬ 
duce any record which would show title in Old Charter 
Distillery Company of any Old Charter brand of whiskey? 
A Which question do you want me to answer, whether I 
have seen it, or whether I can produce it? 

XQ103 No. I will ask you to state whether you can 
produce any record. 

MR JACOBI: I have already placed my notice on the 
record that we have produced in this case so far all the evi¬ 
dence in the way of records that we find it necessary to pro¬ 
duce and when we find it necessary or desirable to produce 
any further records, we will produce them for our own 
benefit, and if Mr. Kalish is asking for records other than 
those that have been produced here, he is wasting his time. 
I object to it and direct the witness not to produce the same. 

XQ104 What is your answer, Mr. Seasonwein? A As 
directed by counsel for the Respondent, my answer is that 
I will not produce them. 

XQ105 Now, do you know whether there are such rec¬ 
ords? A I can’t answer that of my personal knowledge, 
Mr. Kalish. 

XQ106 Who in the Schenlev organization would be most 
familiar with records of that kind? A Off-hand, I don’t 
know, Mr. Kalish. 

XQ107 Well, who is in charge of the production and 
labeling of Old Charter brand whiskey? A Mr. Charles 
Balzer. 

XQ108 And where is he? Where is his normal place of 
office? Where does he maintain his headquarters? A At 
350 Fifth Avenue, New York City. 
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XQ109 What is his capacity or title? A production 
manager. 

XQ110 For Schenley Distillers or one of the subsidiar¬ 
ies? A For Schenley Distillers Corporation and all of its 
subsidiaries or affiliates. Do you wish the nances of any 
more prospective witnesses, Mr. Kalish? 

MB. JACOBI: Maybe we ought to give Mr] Kalish a 
roster of all the officers of the company and the various 
subsidiaries. 

XQ111 Now, you say you are an officer of the Old Char¬ 
ter Distillery Company? A Yes, sir. 

XQ112 Does the Old Charter Distillery Company have a 
separate set of books showing its income and expbnditures? 
A I would have to ask the accounting department that, 
Mr. Kalish. 

XQ113 You don’t know whether they have any books? 
A My personal knowledge — and, of course, in ^our cross- 
examination I will confine myself to that — goes only to 
our corporate records and I know there are separate cor¬ 
porate records. » 

XQ114 But you don’t know whether it has ills own bill¬ 
heads or own regular bookkeeping to show sales and income 
and expenditures? A I have no personal knowledge of 
that, Mr. Kalish. 

XQ115 Who would have knowledge of that? A I beg 
your pardon. j 

XQ116 Who would have knowledge of that? A I don’t 
know off-hand, Mr. Kalish. 

XQ117 Well, who is the man in general charge of the 
accounting of Schenley Distillers or Schenley Products? A 
The treasurer of Schenley Distillers Corporation is Mr. 
Sidney B. Becker. 

XQ118 Is he in charge of the books of account of Schen¬ 
ley? A Well, that is one of the duties of a treasurer, Mr. 
Kalish. 

• • • • 
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The witness, VIOLA M. BECKER, being first duly 
sworn, testified as follows: 

• • • • 

The witness, THOMAS B. BULLITT, being first duly 
sworn, testifies at the same time Miss Becker is testifying 
as follows: 

Direct Examination of Miss Becker and Mr. Bullitt by 

Mr. Kalish: 

• • • • 

270 Did Wright-Taylor Distillery Company ever sell 
any OLD CHARTER whiskey so far as you know? A 
MR. BULLITT: No. 

271 Did Wright & Taylor Distilling Corporation ever 
sell any OLD CHARTER whiskey so far as you know? 
A MR. BULLITT: No. (Later) I wish to correct that 
answer. I presume they later sold to Bemheim Distillery. 

272 That is merely the sale of warehouse receipts. Is 
that right? A MR. BULLITT: Yes. 

273 By the way, while we are on the matter of ware¬ 
house receipts — warehouse receipts are negotiable, gener¬ 
ally speaking ? A MR. BULLITT: Yes. 

274 Anybody can buy or sell them? A MR. BUL¬ 
LITT: Well the government has changed their stand on 
that several times. At one time they would have banks 
who took warehouse receipts on loans — if the loans went 
bad, they required the banks to take out a wholesalers 
license to sell whiskey before they could sell these ware¬ 
house receipts. Then, after prohibition went into effect, 
a great many warehouse receipts went high and dry, and 
the Treasury Department changed that ruling, and so ware¬ 
house receipts went from hand to hand and, so far as I 
understand, they still do, without requiring any license to 
handle them. 

275 So the buying and selling of a warehouse receipt 
is much the same as buying or selling a share of General 
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Motors common stock, or anything else. Is that right? 
A MR. BULLITT: Yes. 

276 It is that kind of a transaction? A MR. BUL¬ 
LITT: It is more like selling warehouse receipts for a 
grain in a warehouse, or something of that kind, i 

277 Yes? A MR. BULLITT: I wouldn’t put it ex¬ 
actly like a stock transaction because the warehouse receipt 

calls for certain specific goods — numbers on the barrels. 

• • • • 

289 You contracted, among other things, with Stitzel 
whereby Stitzel was to distill for you some 40Q barrels of 
whiskey. Is that right — approximately? A MR. BUL¬ 
LITT: The contract was whereby he was to distill so 
much each year. 

290 Then, about June or July 1933 therfe was still 
available to you under that contract with Stitzel some 
400 barrels to be distilled — or, 411, or whatever it was. 
Is that right? A MR. BULLITT: Yes. 

291 Is that true? A MR. BULLITT: 'VV'e were en¬ 
titled to so many bushels to be mashed, and we were to get 
whatever we got out of it. There was no specific number 
of barrels — it might have been only 399. 

292 But it was the order for 400 barrels? A MR. 
BULLITT: Yes. 

293 You never had a permit to distill? A MR. BUL¬ 
LITT: But the Prohibition Department informed Stitzel 
to make in our name so much whiskey. 

294 Yes, but you never had a permit of yiour own to 
distill whiskey? A MR. BULLITT: I don’tl know what 
we got. There was a whole lot of government tape about 
those things, but it simply boils down to whfere we had 
permission for about 400 barrels that Stitzel was ordered 
to make. 

295 Now, whatever permit you had, whether you call 
it a permit or something else, you had a right tb have Stit¬ 
zel distill for you approximately 400 barrels. Is that right? 
A MB. BULLITT: Yes. 
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296 And I am not now going to investigate what the 
formalities of that was, but it involved some government 
regulations. Is that right? A MR. BULLITT: Yes. 

297 Is it not a fact that the right in Wright & Taylor, 
Inc., to have Stitzel distill approximately 400 barrels — 
that right was not transferable without the permission of 
the government? A MR. BULLITT: I should say not. 

MR. JACOBI: Meaning no. 

MR. BULLITT: No, I didn’t. 

29S Did you ever get any government permission to 
transfer that right to the U. S. Distillers, Inc., or to 
Bums? A MR. BULLITT: Well, that authority was 
gotten under prohibition, When Dr. Doran was the head of 
the Prohibition Department, and that Prohibition Depart¬ 
ment ceased to operate in November, 1933, and I should not 
think that any more was to be allowed under the prohibition 
direction. 

• • • • 

304 He said “Now this one, page 2267 of the book, 
please discuss that.” And you answered: “We sold 158 
cases to Burns on warehouse receipts for which he paid by 
note. He had us pay tax on 4 cases of whiskey and ship to 
Fowlers Pharmacy, at Minneapolis.” That was your testi¬ 
mony. A MR. BULLITT: I still stand by it. 

305 I am not asking you to take any position on that 
Now, then that transaction is not an uncommon transaction, 
is it for a man to buy warehouse receipts for a large num¬ 
ber of cases, and sell something less than what he bought to 
some customer, and for you to ship it out? A MR. BUL¬ 
LITT: I would say in our handling it, it was unusual. 
When we sold 100 cases, ordinarily we would not assist in 
farming it out Mr. Bums had no license to sell and, in 
view of his connection with U. S. Distillers, we were help¬ 
ing him He was riding on our tail because he had no li¬ 
cense to do it He was paying the government tax and 
storage to us, and we were billing the whole thing to this 
pharmacy at Minneapolis, and we credited him with the 
whole amount we took in. 
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306 From Fowlers? A MR. BULLITT: Yes. He 
could only have sold the warehouse receipts to Fowlers, and 
Fowler could have sent it in and paid the tax, but Fowler 
was a little concern and would not have bought it j— 

307 (Interrupting) It is perfectly clear. So that these 
sales like the Fowlers Pharmacy, and Smithers Park Side, 
in Buffalo, and George P. Boyington, of Syracuse, and 
Kraemer Drug Company, of Chicago, and Jones Apothe¬ 
cary, of Louisville, and the Kentucky Drug Store, Inc., of 
Louisville, and M. Ducore and W. W. Dent Distillery Com¬ 
pany, of Louisville, covered by your testimony bn pages 
263, 264, and 265 of the transcript and, in particular, for in¬ 
stance, covered by Mr. Jacobi’s questions 226 to 234, inclu¬ 
sive — those were all shipments of a similar character? A 
MR. BULLITT: I assume so, although I have not re¬ 
viewed my testimony on that, but I assume that they were 
of similar character. 

MR. JACOBI: All of that was well discussed on direct 
and cross examination, and the testimony was given last 
fall, and objection is made to this line of examination be¬ 
cause it is purely repetitious, and it is in no sense rebuttal 
testimony. 

308 Did either Mr. James Bums or U. S. Distillers, Inc., 
or Wright-Taylor Distillery Company, or Wright |& Taylor 
Distilling Corporation have a license to sell whiskey? A 
MR. BULLITT: I don’t know in regard to the U. S. Dis¬ 
tillers. I feel sure that neither one of the Wright-Taylor 
or Wright & Taylor new corporations had such a right. 

309 And you knew that Bums hadn’t any such right ? A 
MR. BULLITT: I didn’t know it — I didn’t thiiik he did. 

310 Do you know whether either of these threb new cor¬ 
porations — U. S. Distillers, Inc., Wright-Taylor Distillery 
Company, or Wright & Taylor Distilling Corporation — 
ever had a license to make whiskey? A MR. BULLITT: 
I feel sure that they did not. 

• • • • 
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329 You say the reason you can’t give me this exchange 
of letters with Mr. Schwartzout, about which you testified 
on page 272 of the typewritten transcript is because you 
have turned over all of the files? A MR. BULLITT: I 
wrote Schwartzout and asked him if he would turn over the 
brand to me, and he said no he — 

330 (Interrupting) I said, you had an exchange of let¬ 
ters — A MR. BULLITT: (Interrupting) Yes. 

331 Continuing) And the reason you can not now pro¬ 
duce them is because thev were in Bonnie Brothers files ? 

A MR. BULLITT: Yes. 

332 And those files were turned over when you sold 
Bonnie Brothers business? A MR. BULLITT: Yes. It 
might not have been put in the file, but I assume that it 
was put in the file. 

333 What is you recollection of that, Miss Becker? A 
MISS BECKER: It is in their file, I assume. However, I 
don’t think they have kept those records, because we have 
asked them for other things and they didn’t have them. 

MR. BULLITT: The most of my negotiations about the 
brand was by personal contact with Mr. Schwartzout. 

MR. KALISH: If you are going to inject a lot of expla¬ 
nations here, we will be here until Christmas. Anything 
that either Mr. Jacobi or I don’t ask on our respective ex¬ 
aminations you may rest assured is of not interest. 

MR JACOBI: However, you are entitled to explain 
anything you think it necessary to explain when you give 
vour answer. 

90 

334 Now then, when you sold, as you say you did, the 
OLD CHARTER whiskey and label to the U. S. Distillers, 
Inc., in July 1933, you did not turn over to U. S. Distillers, 
Inc., any of the files and books of Wright & Taylor, Inc., 
did you? A MR. BULLITT: No. 

335 However, Park & Tilford, when they bought Bonnie 
Brothers firm, they became the physical possessors of the 
files, books and records of Bonnie Brothers? A MR. 
BULLITT: Not the books. 


i 
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336 Well, the records and the correspondence ? A MB. 
BULLITT: Yes. 

• • • • 

340 In other words, so far as you know, Wright & Tay¬ 
lor Distilling Corporation was never actually engaged in 
business, so far as you know? 

MB. JACOBI: What do you mean when yon say ‘were 
not engaged in business’? What kind of business do you 
mean? 

341 By that I mean selling case goods — Whiskey? A 
MB. BULLITT: Not distilling business. 

342 And so far as you know, they were ne\fer engaged 
in case goods? A MB. BULLITT: That is covered by 
distilling business. 

343 And your answer is that they were not so engaged? 
A MB. BULLITT: Yes, that is my answer. 

344 Then you don’t know of a single instance of these 
form letters, or form orders, having been Sent out by 
Wright & Taylor Distilling Corporation? A 3MB. BUL¬ 
LITT : They were presumably sent out from New York. I 
had nothing to do with them, and I have previously testi¬ 
fied to that. 

345 You mean, so far as you know, you don’t know when 
they were sent out? A MB. BULLITT: I khow nothing 
about them. 


At this point the further taking of depositions was ad¬ 
journed, to be continued at 10:00 A. M. tomorrow, Thurs¬ 
day, September 25, 1941, at the offices of Wright & Taylor, 
Inc., in the Francis Building. 

Met pursuant to adjournment and proceeded with the tak¬ 
ing of depositions of Mr. Bullitt and Miss Bicker as fol¬ 
lows: 

MB. KALISH: Petitioner gives notice on the record of 
taking of further testimony on behalf of petitioner on Mon¬ 
day, September 29, 1941, at 10 o’clock A. M.^ or as soon 
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thereafter as counsel can reach the place of hearing from 
the morning train, at which time petitioner will take the 
testimony of E. Leland Taylor, at 1016 Francis Building; 
and now, Mr. Bullitt, would you want to say that we could 
serve Mr. Taylor Monday, or do you think it will be neces¬ 
sary to serve him with a subpoena? MR. BULLITT: I 
don’t think it will be necessary. 

MR. KALISH: You don’t think so ? 

MR. BULLITT: No, I am pretty sure he will be here. 
He is supposed to be back Monday morning. 

MR JACOBI: Aren’t you taking a little bit of risk in 
setting it for Monday without knowing the man will be 
here? 

MR BULLITT: He said he would be here. Usually, 
when he says he will be back, he comes back. 

MR KALISH: On Mr. Bullitt’s assurance, I will not 
bother with the formality of serving a subpoena. 

MR JACOBI: In other words, you are adjourning the 
testimony to be resumed here at Louisville, Kentucky, 
which you did not say in your notice. 

MR KALI SH: Yes, I meant Louisville, Kentucky. I 
thought that was understood. 

MR JACOBI: Commencing at what time ? 

MR. KALISH: About ten o’clock. As soon as counsel 
can get here from the train. As I recall the train gets here 
a little before 10:00, leaving Washington at 6 P. M., getting 
here a few minutes before 10:—. That is why I said 10:00 
o’clock or as soon as counsel can reach here from the train. 

MR JACOBI: The possibilities are that I will take the 
train. 


346 What was the market price for a barrel of whiskey 
of the age and quality of the barrels of OLD CHARTER 
which you sold in July of 1933? What was the market 
price at that time? A MR. BULLITT: There was no 
market price on it. We sold it at $100.00 a barrel, and we 
thought we were just giving it away. A lot of people 



would not have sold it for $200.00 — it was as precious as 
gold and nobody would have sold it for that unless they 
were going out of business. 

I 

• • • • 

351 Well, you can’t be sure of that. Youjmean you 
don’t know of any other sales? A MR. BULLITT: So 
far as I know. Nobody would have sold them unless they 
were selling out in bulk, as we did. 

MR. JACOBI: Do you mean that he did not know of all 
the sales made by Wright & Taylor, Inc.? 

MR. KALISH: Not that. 

352 I was wondering if Mr. Bullitt knew of any other 
sales by other old-time owners of whiskey? A MR. BUL¬ 
LITT: I knew what was going on and I feel positive, 
without knowing, that no other sales were made that is, a 
single barrel — at that time. Nobody would want to buy a 
barrel, or barrels, unless he expected to continue in the busi¬ 
ness and wished to buy out some other conceiin who had 
quit. 

353 How do you account for the fact that in the agree¬ 
ment, respondent’s Exhibit No. 3, of which I show you a 
copy — A MR. BULLITT (interrupting): Yes. 

354 (Continuing) That in Paragraph 3 of that agree¬ 
ment the barrels are nominally priced at $60.Q0 a barrel, 
and in the next paragraph they speak of another Fifty 
Thousand Dollars. Does that recall anything to your mind ? 
A MR. BULLITT: Well, they agreed to take Fifty 
Thousand Dollars off of the sum total of the barrels and 
call that good will, brands and trade marks, and make the 
barrels at $60.00. The original agreed price was $100.00, 
and then they took $40.00 per barrel off and put it in good 
will, brands and trademarks. 

355 So that the original transaction did no^; set up the 
amounts the way it is set up in the agreement j filed as re¬ 
spondent’s Exhibit No. 3, and then when they drew the 
agreement they set it up this way for you. Is that true? A 
MR.BULLITT: Yes. 
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356 So that in reality they were not paying you any¬ 
thing extra for the trade mark, good will and whatever else 
of that character you might have conveyed, except as it was 
split up in the contract? 

MR. JACOBI: Objection because the agreement speaks 
for itself. 

A MR. BULLITT: Well I was just going to say what 
Mr. Jacobi has said — that the agreement speaks for it¬ 
self. 

357 With the explanation you earlier gave? A MR. 
BULLITT: I still stick to that statement — that the 
agreement speaks for itself. 

MR. BULLITT: Mr. Jacobi, may I speak to you out¬ 
side? 

MR. KALIS5: May I suggest that you don’t. I make 
that suggestion as it is the theory that the testimony be 
spontaneous and unguided and uninfluenced by counsel. 
You will pardon me for insisting upon that. 

MR. BULLITT: You can’t make me mad. 

MR. JACOBI: If there is some further answer that you 
want to make that has anything to do with the question 
just asked, you may do so. 

A MR. BULLITT: The price was $100 per barrel, and 
Mr Taylor made the mistake and put it $60.00, and as 
soon as I saw it I said “Leland, you have made a mistake, 
this should have been $100, instead of $60.00,” and Mr. 
Taylor said 44 That’s right”, and Mr. Burns said “I had 
rather pay you Fifty Thousand Dollars for the brand and 
trade marks and let it go at $60.00.” 

35S But it all added up to the same amount? A MR. 
BULLITT: The record will show. 

359 But that is vour understanding? A MR. BUL¬ 
LITT : I repeat, the record will show. 

360 Would you mind stating what your understanding 
was? A MR. BULLITT: We went entirely by that con¬ 
tract, dated July 18th. 

361 So this contract, dated July 18, 1933, was drawn 
up by Mr. Bums after he made the deal with you? 



MR. JACOBI: I object to that The record shows the 
contract was made by Mr. Dodd. 

MR. KALISH: With Mr. Bums’ cooperation. 

MR. JACOBI: It does not show that in the record. 

MR. KALISH: Do you mind my asking the witness? 

MR. JACOBI: No, I don’t mind your asking him. 

A MR. BULLITT: Mr. Dodd drew it up at the incep¬ 
tion of Mr. Taylor. 

362 Then how did the $60.00 creep into ^t? At Mr 
Taylor’s inception? A MR. BULLITT: He just forgot 
what the price was. You see, he was not active in the 
whiskey end of the business at alL 

• • • • 

At this point Mr. Jacobi proceeds to cross examine Mr. 
Thomas B. Bullitt, and Miss Becker remains in the room. 

Cross Examination by Mr. Jacobi: 

1 Just to make the record clear, Mr. Bullitt, I want 
to ask you a question relating to this agreement, respond¬ 
ent’s Exhibit No. 3, about which Mr. Kalish ]was asking 
you questions a few minutes ago. Does that agreement 
express all that had been previously agreed to in your 
verbal discussions of the matter? A Yes. 

2 So that in the verbal discussions leading up to the 
execution of the agreement, constituting respondent’s Ex¬ 
hibit No. 3, there was the matter of the transfer of good 
will, and trademarks, as well as the merchandise. Is that 
correct? A Yes. 

3 Then it was the intent of Wright & Taylor, Inc., to 
transfer the good will and trademark along with the mer¬ 
chandise to the U. S. Distillers, Inc., is that dorrect? A 
Yes. 

• • * • 

6 Now, I want to make that clear on the record as to 
just what that included, because yesterday onj direct ex¬ 
amination Mr. Kalish asked you a question an^l I am not 
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so sure that you understood it by your answer. At the 
time you made the deal and actually signed the agreement, 
on July IS, 1933, with the U. S. Distillers, Inc., you had 
some right, as I understand it, to either distill yourself, 
or have distilled through Stitzel, some additional quantity 
of whiskey — I think in the neighborhood of 411 barrels? 
A Yes. 

• • • • 

S Now, when you made the agreement with the U. S. 
Distillers, Inc^ the transfer of the barrel goods included 
the transfer of the barrel goods that was yet to be pro¬ 
duced by Stitzel in your behalf. Is that right? A Yes. 

9 So far as you know, did the U. S. Distillers, Inc., 
get that merchandise, or did they get the right to that 
merchandise? A They got the warehouse receipts foi 
that merchandise. 

10 In order also to make the matter clear at this time, 
did I not understand it to be true that when the Stitzel 
plant was distilling in behalf of some particular whiskey 
dealer, who during the period of prohibition may not have 
been personally able to distil the whiskey, Stitzel would 
put on his plant the name of the particular whiskey dealer 
for whom he was distilling this particular whiskey? A 
Yes, or the name of the permit-holder. Nobody could have 
whiskey made except those who held the permit, or an ex¬ 
tension permit, and a lease was made out to the permit- 
holder, and it was registered at the courthouse and a lot 
of red tape, and the name of that permit distiller was put 
up in a holder over the distiller’s name, and when they 
made whiskey for Wright & Taylor, Inc., they had a sign 
up “Wright & Taylor, Distiller”. The same thing was 
done when Brown-Foreman made whiskey — they had a 
placard put up “Brown-Foreman, Distiller”. And, so far 
as the government was concerned, the plant was operated 
by the distiller who was holding the permit at that time. 

11 So, when Stitzel was distilling whiskey in behalf 
of Wright & Taylor, Inc., Wright & Taylor, Inc., had the 
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permit to have that distilled. Is that right? A ! Yes. 

12 And Stiztel was merely doing it in behalf of Wright 
& Taylor, Inc.? A Yes. And all the cost of t^ie grain, 
and the salaries of the employees of the plant was all 
charged to Wright & Taylor, Inc., and Wright & Taylor, 
Inc., paid Stitzel the exact amount. Stitzel woulct send us 
a bill down for wages of employees, so much, and so many 
thousands of bushels of grain, and ask us for a check, 
and we would give it. 

13 Now, when you testified a few minutes ago that 
you did not know of any other large sales of whiskey by 
old whiskey dealers, did you mean that the sale of this 
quantity of barrel goods was unusual? A Yes. 

14 What did it mean to you. That Wright 4; Taylor, 
Inc., was through with the whiskey business? A Yes. 

15 Or presumably so? A Yes — that was the idea 
that was in Mr. Taylor’s mind at that time — thaf we were 
selling out and discontinuing the whiskey business for 
good. 


16 Now, as it turned out, you were forced, as I under¬ 
stand it, to remain in the whiskey business just to the 
extent of disposing of some bottle goods that; was not 
removed. Is that correct? A Yes. 

17 And the U. S. Distillers, Inc., did not take the bot¬ 
tled goods. That is a fact, is it not? A 'Well, they 
had paid so much on account and had sold over 3,000 
cases and we took back some 17,000 cases that was left out 
of the original lot of 20,500. 

18 So that, while it was the intention of Wright & 
Taylor, Inc., at the time the deal was made in «July 1933, 
to dispose of all of its products — whiskey products — and 
trade marks and good will, the deal not having been entirely 
— let us say, the deal not having gone through to the 
extent that they did not take all of the bottle goods, 
Wright & Taylor, Inc., took back the bottled goods and 
disposed of same. Is that right? A Yes. 

19 That was 17,000 cases? A Yes. 
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At this point Mr. Jacobi proceeds with the cross exam¬ 
ination of Mr. Thomas B. Bullitt and Miss Viola M. Becker 
jointly. 

Cross Examination by Mr. Jacobi Continued: 

1 When you refer to the commission records of sales¬ 
men, as I understand it, you did not have listed therein 
any account for James Burns as a salesman. Is that 
correct? A MISS BECKER: That is correct 

2 And as I understand it, James Burns only sold 
whiskey that he personally had purchased, or the U. S. 
Distillers, Inc., you might say, had acquired from Wright & 
Taylor, Inc. Is that correct? A MISS BECKER: That 
is correct. 

3 So this account of James Bums, which has shown up 
in one of your books which you have produced here, had 
to do with the sale of some whiskey which he personally 
purchased. Is that right? About 158 cases? A MISS 
BECKER: That is right. 

4 Or the whiskey that was purchased by the TJ. S. Dis¬ 
tillers, Inc.? A MISS BECKER: That is correct. 

5 And you did not classify James Bums entirely in 
the same category as these other salesmen that you have 
listed in your testimony — Rome Hopkins, Lieberman, etc. ? 
A MISS BECKER: James Burns was never a sales¬ 
man, and Wright & Taylor, Inc., never classified him as a 
salesman for Wright & Taylor, Inc. 

6 Now, as I understand it, you testified on direct ex¬ 
amination that the money that was paid for Burns ’ sales 
was directly to Wright & Taylor, Inc., and Bums was paid 
the difference between the cost price, or, rather, Burns 
was paid the amount of money less the amount of storage, 
taxes, etc. Is that not correct? A MISS BECKER: 
That is correct. 

7 He had previously paid for the 158 cases? A MISS 
BECKER: Well, he gave a note for it, but the note was 
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not entirely taken np. And we gave him credit on the 
note for the money that was paid in, less the tax and 
storage charges. 

8 He had given some evidence of payment for those 158 
cases. Is that right! A MISS BECKER: That is 
correct. 

9 Then, according to your records, the whiskey was 
Bums’ whiskey and not the whiskey of Wright & Taylor, 
Inc., after he had purchased it? A MISS BECKER: 
That is correct. 

10 Now your books show some sales of whisked to vari¬ 
ous concerns such as the Jones Apothecary, and Julius 
Loeser, National Brokerage Company, Railton & Company, 
Standard Wholesale Liquor Company, Buse Company, 
Wertheimer, Fairfield Distillery, after July 1933. What 
whiskey was that that was sold to these partie^, or any 
other parties, after July 18, 1933, Mr. Bullitt? A MR. 
BULLITT: That was the whiskey that was a part of this 
17,000 cases that we had taken back, except that we saved 
out a few cases, at the time of the sale in July 1933 so as 
to take care of Jones Apothecary and somebody else — 
something over 160 cases. 

MISS BECKER: I think it was about 60 cases^ 

A MR. BULLITT: About 60 cases instead of 160 
cases. 

11 And that was understood between you and the U. S. 

Distillers, Inc., that you would have the privilege to do 
that? A MR. BULLITT: Yes. 1 

12 But other than the 60 cases that you held out, all 

of the whiskey that you sold after July 18, 1933, to any 
of these parties appearing on your books was from the 
17,000 cases of bottled goods that were not taken up under 
the contract with U. S. Distillers, Inc. Is that correct? A 
MR. BULLITT: Yes. j 

13 It has always been customary, has it not^ and par¬ 
ticularly during the period of prohibition, for rthe ware¬ 
house to apply labels to the bottled goods, and ithe labels 
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bearing the particular brand of whiskey that was repre¬ 
sented in the bottles? A The bottling of a case was com¬ 
plete, without paying the Internal Revenue tax, due to cer¬ 
tain rulings that the government made to allow distillers 
to do that. 

MR. KALISH: Is that not what we call ‘bottled in 
bond’? 

MR BULLITT: All of this whiskey was bottled in 
bond. Before prohibition you could not bottle whiskey 
without paying the entire tax at the time. Then the whis¬ 
key was getting older and evaporating, and then the In¬ 
ternal Revenue made a ruling that you could bottle your 
whiskey up without tax-paying it, so as to save this 
evaporation. 

• • • • 

15 And the labels that were applied to these bottles 
in any instance represented the brand of whiskey that 
constituted the contents thereof. That is to say, if it was 
OLD CHARTER whiskey, it was branded OLD CHARTER 
whiskey. Is that correct? A MR. BULLITT: True. 

• • • • 

26 Now with respect to these bottled goods that you 
sold after July 1933, did you sell the warehouse receipts, 
or the actual goods, or both ? A MR. BULLITT: Both. 

27 In other words, in some instances you sold to some 
of these concerns the right to have withdrawn the bottled 
goods, and in other instances you took an order and had 
Stitzel deliver the whiskey to them — or, under what cir¬ 
cumstances were they delivered? A MR. BULLITT: 
We had the Louisville Public Warehouse Company, where 
the goods were finally stored, to issue warehouse receipts 
for the exact amount of the sale, and then we would de¬ 
liver that warehouse receipt to the customer, where it was 
in big lots of 50, 100 or 500 cases, and then the man who 
had purchased that warehouse receipt would do as he saw 
fit 


28 You delivered the warehouse receipt tjo him? A 
MR. BULLITT: Yes, a great many of such instances. 
The greater part of it was sold by our arranging the 
exact delivery of the cases of whiskey to the purchaser. 

29 Where there were five or ten cases, for instance, you 
could make the sale to some druggist, or some distributor 
(I am sepaking now of after July 1933), and you would 
arrange to have that withdrawn from the warehouse and 
delivered to that customer? A MR. BULlilTT: We 
ordered the warehouse to tax-pay and deliver apd ship ten 
cases to the man who had purchased it from us, and we 
sent him a bill at the tax-paid price. In other cases, a 
man would buy a warehouse receipt for 100 c^ses still in 
bond, pay the storage to date, and the Internal Revenue 
taxes would be deducted by us from our invoice; and then 
when he ordered the whiskey tax-paid, he would send in 
that warehouse receipt to the Louisville Public tVarehouse 
Company, and order them to deliver from one, j&ve, ten or 
fifty cases, such as he may wish, and have it shipped to a 
certain party, and then the warehouse company would col¬ 
lect the storage, the State and County tax if jhere were 
any, and the Internal Revenue taxes from the man who 
ordered it tax-paid. 

30 And all of this that you have referred td, refers to 
the sale and deliveries of the bottled goods of the 17,000 
cases since July 1933? A MR. BULLITT: Yes. 

31 Now, when Mr. Kalish was giving his direct exam¬ 
ination, he referred to or, rather, he asked the question 
of whether or not you had a Certificate of Label Approval, 
and by that I refer to a certificate issued by the Federal 
Alcjohol Administration, or some subsequent form of 
authority in accordance with the rules and regulations 
promulgated by that body since 1933. You said that you 
had not obtained any such certificate? A MR. BULLITT: 
I did. 

32 And you started to tell why, but Mr. Kalish was 
not interested, so I am asking you the question why, if 
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you know, that you did not obtain one or that there was 
no necessity for obtaining one? A MR. BULLITT: This 
7500 cases was bottled in 1929, at which time there was no 
Federal Alcohol Administration, and it was bottled simply 
under the permission of the Bureau of Internal Revenue. 
After the repeal of prohibition, the Federal Alcohol Admin¬ 
istration was formed and anybody who wished to bottle 
anything after that time had to have a label approved by 
this Commission. As we had no whiskey to bottle after 
this time, there was no occasion for us to apply to the 
Federal Alcohol Commission for permission to bottle. 
And, therefore, w~e did not request them to approve any 
label we might wish to use. 

• • • • 

39 In other words, if a man wanted to go out and sell 
warehouse receipts to anybody, he would have to have a 
Federal license to do that? A MR. BULLITT: Well, 
at one distillers used to make whiskey and while it was still 
hot they would take the warehouse receipts down and bor¬ 
row money on them. In fact, we all had to do that. And, 
ordinarily, when a distiller was doing a good business, he 
would pay his notes, or renew them, as they come along— 

40 (Interrupting) That is, until when the whiskey was 
sold? A MR. BULLITT: Yes, and when the banks 
failed they had the warehouse receipts on hand, and the 
banks had to get some money and wanted to sell the ware¬ 
house receipts which had ben pledged as collateral on 
these notes; and the government made it a law that any¬ 
body who sold these warehouse receipts would have to 
have a license. 

MR. KALISH: When was that ? 

MR. BULLITT: I think that happened up until after 
prohibition, and then a lot of people were left with a lot 
of warehouse receipts on hand and they could not get a li¬ 
cense to sell them, and then the government changed its rul¬ 
ing and allowed anybody who had a warehouse receipt to 
sell it just like you would sell anything else. 
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41 Then they did not need any license after prohibi¬ 
tion? A MR. BULLITT: No. 

42 And since repeal, so far as yon know, thefe is no 
such license required? A MR. BULLITT: No. 

43 And a man who owns a warehouse receipt owns the 
whiskey that is represented thereby, does he not? A MR. 
BULLITT: I should think so. 

44 And if he sells that warehouse receipt, he is selling 
the whiskey. Is that correct? A MR. BULLITT: He 
is selling the title to it, at any rate. 

45 He is selling the right to withdraw it? [A. MR. 
BULLITT: Yes. 

4(5 In other words, after he sells the warehouse receipt, 
he has no further interest represented by that receipt? A 
MR. BULLITT: No. ! 

47 So that a man may be said to be selling whiskey 
when he sells a warehouse receipt. Is that correct? A 
MR. BULLITT: I should think so. 

48 Now, on this sale for some property to E. B. Smith 

& Company. Do I understand that E. B. Smith & Com¬ 
pany actually acquired the title to that property? A MR. 
BULLITT: Yes. | 

49 It was their intention, so far as you know, to open 
a distillery there? A MR. BULLITT: They bought it 
intending to turn it over to Wright & Taylor distilling 
Corporation when they sold their stock and had gone into 
the business of distilling whiskey. 

MR. KALISH: Presumably at a profit ? 

MR. BULLITT: No — they intended to turn it over. 

MR. KALISH: Did you ever hear of a brqker who 
resold something without a profit? 

MR. BULLITT: I told Smith & Company that distilling 
sites — good distilling sites were scarce, and that I could 
buy this site for $12,000.00, and that I thought it ought to 
be bought and, the Wright & Taylor Distilling Corporation 
having no money on hand to purchase it with, Smith & 
Company told me to go ahead and buy it and fiave the 
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deed made in their name. And I feel sure that it was the 
intention of Smith & Company to turn over the property 
at the price for which it was bought, together with interest 
on the money. Personally, as an officer of Wright & 
Taylor Distilling Corporation, I should have objected 
strenuously if they had charged a profit on the deal. It 
was purely for the purpose of waiting until Wright & Tay¬ 
lor Distilling Corporation had gotten in some money and 
E. B. Smith & Company being an upright company, I be¬ 
lieve they did not intend to charge us a profit on the deal. 
It would have been a slick practice if they had done it. 

50 Smith & Company were responsible for the forma¬ 
tion of Wright & Taylor Distilling Corporation, were they 
not ? A MR. BULLITT: Yes. 

51 They were intending to raise the money so as to 
operate this Wright & Taylor Distilling Corporation. Is 
that right! A MR. BULLITT: Yes. 

52 They just did not raise enough money, and the form¬ 
ation of that company did not come true. Is that right? 
A MR. BULLITT: No. 

52 The company was formed but they did not actually 
distill any whiskey. Is that right? A MR. BULLITT: 
Yes, that's right 

54 There was no affiliation between the U. S. Distillers, 
Inc^ and the W'right & Taylor Distilling Corporation, was 
there? Or, do you know that? A MR. BULLITT: There 
was a business arrangement between them. U. S. Distillers, 
Inc^ turned over the whiskey that they purchased — the 
bulk whiskey that they purchased — to Wright & Taylor 
Distilling Corporation, for which they were to receive a 
certain amount in stock and then when the Wright & Taylor 
Distilling Corporation sold the case goods, U. S. Distillers, 
Ine^ was to get a certain proportion of the profits of the 
sale of the case goods. 

MR. KALISH: Who was to get that profit? 

MR BULLITT: U. S. Distillers, Inc. 

55 Wright & Taylor Distilling Corporation, or the 



Wright-Taylor Distillery Company, had some rights to the 
sale of the case goods. Is that right? A MR. BULLITT: 
No, the Wright-Taylor Distillery Company was done away 
with as soon as E. B. Smith & Company entered tke pic¬ 
ture. They did not know what Burns & Timken might 
have done with and to the Wright-Distillery Com¬ 
pany, so they wanted to start a distillery of their own-— 
very correctly, I think. So they established the Wright 
& Taylor Distilling Corporation, and the Wright-Taylor 
Distillery Company tnmed over all of their assets to the 
new corporation and went out of the picture so far as 
this deal was concerned. 

56 And the Wright & Taylor Distilling Corporation 
were the ones that had the sales rights for the case goods. 
Is that right? A MR. BULLITT: Yes. 

57 And they, in turn, gave some share of the profits of 
the case goods to U. S. Distillers, Inc.? A MR. BULjLITT: 
Yes. 

58 U. S. Distillers, Inc., having the right to the barrel 
goods ? A MR. BULLITT: Yes. 

At this point Mr. Kalish, counsel for the petitioner, 
asks the Reporter to read the last two questions aud an¬ 
swers, which was done. 

MR. BULLITT: I want to correct my last answejr. The 
Wright & Taylor Distilling Corporation, having th^ right 
and title to the barrel goods for which the U. S. Distillers, 
Inc., was to receive a certain proportion of the stock in the 
corporation. It is to be presumed that the U. S. Distillers, 
Inc., would have assigned the stock they received in Wright 
& Taylor Distilling Corporation to the various owners 
of the U. S. Distillers, Inc. 

59 There is just one point that I want to make clear 
that was not so clear on direct examination by Mr. Kalish. 
In answer to a direct question of Mr. Kalish as tlo right 
to transfer to others the right to distill whiskey during 
the period of prohibition, I think you said that tliat was 
not possible, but I am not so sure that you understood 
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the question because you followed that by saying (and 
have said in answers to my cross examination) that you 
did transfer that right when you made your deal with the 
U. S. Distillers, Inc. Is it not true that your right to have 
distilled certain whiskies by Stitzel, which on July 18,1933, 
has not yet been distilled, was in fact transferred to U. S. 
Distillers, Inc? A MB. BULLITT: No, I don’t think 
the right to distill this whiskey could possibly have been 
transferred to any other party. The government knew 
nothing of this sale of ours to U. S. Distillers, Inc. So 
far as the government knew and was interested, Wright 
& Taylor, Inc., was still in the distilling business and this 
whiskey was made in the name of Wright & Taylor, Inc., 
and we were given warehouse receipts for it, and we en¬ 
dorsed these warehouse receipts and turned these ware¬ 
house receipts over to U. S. Distillers, Inc. 

60 That is what we want to make clear on the record. 
Whereas your right to distill was not transferred. A MR. 
BULLITT (Interrupting): No. 

61 (Continuing) Your deal with Stitzel to have it dis¬ 
tilled was in accordance with the law? A MR. BUL¬ 
LITT : Yes. 

62 And the whiskey that was distilled in accordance 
with that right was transferred to U. S. Distillers, Inc.? 
A MR. BULLITT: Yes. 

63 And, likewise, the whiskey yet to be distilled in ac¬ 
cordance with the deal with Stitzel was transferred to 
U. S. Distillers, Inc., in accordance with the agreement 
of July 18, 1933? A MR. BULLITT: Yes — but the 
U. S. Distillers, Inc., could not have obtained a permit to 
make any, and the government would not countenance our 
trying to turn over our permit to them. 

64 But, whereas you did not turn over the permit to 
do it, the fact is the deal included the sale of the ware¬ 
house receipts for that whiskey which was later distilled 
in your name. That is right, is it not? A MR. BUL¬ 
LITT: Yes. 
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65 You had warehouse receipts for that future distilla¬ 
tion, didn’t you? Or, rather, evidence of the fact that it 
was to be distilled and turned over to you? A MB. 
BULLITT: We had a permit from the government to 
have it made in our name, and Stitzel had permission from 
the government to make it for us and, as soon as it was 
made, they issued warehouse receipts and turned them 
over to us. They didn’t know U. S. Distillers, Inc., from 
Adam’s off-ox. 

66 Now the fact is that you did turn over tljese ware¬ 
house receipts for the whiskey that was later distilled? A 
MR. BULLITT: Yes. 

67 I think you said that the Wright & Taylor Distilling 
Corporation and the Wright-Taylor Distillery Company, 
so far as you knew, never had a license either tcJ sell or to 
make whiskey? A MR. BULLITT: No. 

68 Was there some application made to tht Federal 
government for a license on the part of one of these two 
companies, Wright & Taylor Distilling Corporation or 
Wright-Taylor Distillery Company? A MR. BULLITT: 
There was an application made on the part of Wright & 
Taylor Distilling Corporation. It was never given. That 
was one of the principal reasons why the sale fe}l through. 
Before we started — I knew Dr. Doran very Well, and I 
went to him in Washington and told him that we were con¬ 
sidering getting up a new Wright & Taylor Distilling Cor¬ 
poration, and would he give us a license and he told me, 
he said ‘‘An old-timer like you can have any^^g you 
want When you get your corporation up, come jto me and 
I will give you a permit.” Then we went ahead. Later 
on, those in the seats of the mighty used a littl^ influence, 
and when I tried to get him to give me a permjt for— 

69 (Interrupting) Wright & Taylor Distilling Cor¬ 
poration. A MR. BULLITT (Continuing): I could 
not get it. 

MR. KALISH: Did you say * those in the seats of the 
mighty? 
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MR. BULLITT: Yes. That is, some of the people in 
the distilling interests nsed their influence to keep any 
more permits from being granted than they could help. 
Or, anyway, Dr. Doran changed his attitude toward letting 
me have a permit. 

70 So then, not having obtained a license to distill on 
behalf of Wright & Taylor Distilling Corporation, the sale 
of stock by E. B. Smith & Company for that corporation 
ceased and the matter of building the distillery, of course, 
was dropped, and the property that you acquired for E. B. 
Smith & Company, or in the name of E. B. Smith & Com¬ 
pany, was sold. Is that right? A MR. BULLITT: Yes. 

71 Now as a matter of fact, did Wright-Taylor Distil¬ 
lery Company to your knowledge ever sell any whiskey, or 
did they ever sell any warehouse receipts? A MR. 
BULLITT: The Wright-Taylor Distillery Company? 

72 Yes? The one before Wright & Taylor Distilling 
Cor.? A MR. BULLITT: No. 

73 Did the Wright & Taylor Distilling Corporation sell 
any warehouse receipts? A MR. BULLITT: They sold 
this 1600 barrels to the Bemheim Distilling Company, to¬ 
gether with the brands and trademarks. 

74 Now, did they ever have anything to do with the sale 
to the Liquor Commission up in Michigan or Wisconsin, or 
do you know that? A MR. BULLITT: Well, yes — the 
title to that original 12,500 cases remained in the U. S. 
Distillers, Inc., all the way through until we bought it back 
and, whether the Wright & Taylor Distilling Corporation 
obtained any share of the profit on this sale to the State 
of Michigan, I don’t know as the books were kept up in 
New York. 

75 Now, there is no question about the sale of that 
bottled goods to the Michigan Liquor Commission, is there? 
A MR. BULLITT: No. 

76 I mean you have a record of the leases of the cases 
from the warehouse? A MR. BULLITT: Well, you see, 
on payment by the U. S. Distillers, Inc., of certain sums to 
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us, we released such cases as they asked to havp, and then 
those cases would be shipped direct from the bonded 
warehouse to wherever they sold them. 

77 I see. A MR. BULLITT: And we could not 
figure in the transaction at all. 

78 It would have been possible, would it not,j without a 
Federal license for the U. S. Distillers, Inc., pr anyone 
representing them, to have sold the whiskey wh^ch was in 
bond to the Liquor Commissioner in Michigajn, or any 
other State? A MR. BULLITT: I will say yes, and I 
would like to explain that. 

79 Go ahead. A MR. BULLITT: The U. Sj Distillers, 

Inc., could ostensibly sell the warehouse receijpts to the 
State— j 

MR. KALISH: (Interrupting) Michigan. 

A MR. BULLITT (Continuing): To the Michigan 
Liquor Commission, and then have Stitzel ship jit to them 
and collect the tax, storage, etc., and it would have been 
very easy for the U. S. Distillers, Inc., to guarantee to 
the Michigan Liquor Commission that that whiskey would 
cost them so much a case, tax-paid. Although, from a 
strictly legal point of view, the U. S. Distillers, Inc., would 
not have the right to sell the whiskey to the Michigan State 
Liquor Commission at a stated price. 

MR. KALISH: In other words, all they hpd a right 
to do was to sell the warehouse receipts ? 

MR. BULLITT: Yes. j 

80 I think where the man sells the warehouse receipts, 
it is equivalent to selling the whiskey? A |kIR. BUL¬ 
LITT : Yes — only, one thing was legal without a license 
and the other was illegal. 

81 By that you mean that you could sell the iwarehouse 
receipts without having a Federal permit to sell whiskey. 
Is that right? A MR. BULLITT: Yes. 

82 Whereas, if you actually distributed whiskey in 
cases yourselves, you would have to have a permit so to do? 
A MR. BULLITT: Yes. 


I 
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83 But it is also true that the sale of warehouse receipts, 
when you own those receipts, is equivalent to being in the 
whiskey business and the selling of whiskey, only under an¬ 
other guise. Is that correct? A MR. BULLITT: Not 
exactly. 

$4 When you buy a warehouse receipt, don’t you con¬ 
sider that you own that whiskey? A MR. BULLITT: 
Yes. 

S4 So that when you sell that receipt you are selling the 
whiskey, in fact? A MR. BULLITT: Yes. 

85 Even though in name you are only selling the re¬ 
ceipt? A MR. BULLITT: Yes. 

MR KALISH: What is the real difference? 

MR BULLITT: Well, the only difference is: To sell 
and deliver the actual whiskey, you would have to have a 
government license to do it. You don’t have to have a gov¬ 
ernment license to sell warehouse receipts. 

S6 It is only a question, then, of delivering the goods? 
A MR. BULLITT: Yes. 

87 The only difference, then, when you sell a warehouse 
receipt without being required to have a license, and sell¬ 
ing the whiskey when you do have a license, is the question 
of who delivers it? A MR. BULLITT: One way you 
have to have a license, and the other you don’t. 

88 But in both instances you are selling whiskey? A 
MR BULLITT: The man gets the whiskey, and you get 
the money. 

• • • • 

Redirect Examination by Mr. Kcdish: 

• • • • 

3 But the mere sale of warehouse receipts as such re¬ 
quired no license? A MR. BULLITT: No. 

4 Therefore, the purchase and sale of warehouse re¬ 
ceipts as such was something anybody could engage in? A 
MR BULLITT: Yes. 

5 In other words, I might have bought a warehouse re- 
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ceipt for one or one thousand cases — A MR. BULLITT 
(Interrupting): Yes. 

6 Of OLD CHARTER, OLD PEPPER, OLD SCHEN- 
LEY — is that right? A MR. BULLITT: |Yes. 

7 Or anything I could pick up? A MR. BULLITT: 
Yes. 

8 I could buy a warehouse receipt for one, or one thou¬ 
sand, cases? A MR. BULLITT: Yes. 

9 And resell it at a loss, or a profit, as tlje case may 
be. Is that right? A MR. BULLITT: Yes. 

10 And the purchase and resale of such warehouse re¬ 
ceipts, just as warehouse receipts is something in which a 
butcher, or baker, or candle-stick maker, or a lawyer, 
preacher or cobbler could equally engage. Is that right? 
A MB. BULLITT: Yes. 

I 

11 And the purchase and resale of such warehouse re¬ 
ceipts, one or ten of such warehouse receipts, or one hun¬ 
dred, did not denote, in the commonly accepted sense of the 
term, that the man who purchased and resold such a ware¬ 
house receipt was a whiskey man or in the wjhiskey busi¬ 
ness? A MR. BULLITT: If he did it as a current, ev¬ 
ery day procedure, I would call him in the whiskey business. 


i • • • 

16 I am going to ask you not to relate any particular 
transaction — but, if that is all you know — that a man 
bought one warehouse receipt for 20,000 cases, and resold 
one for 3,000 cases and one for 17,000 cases, if jthat was all 
of the transaction, would that man be considered in the 
whiskey business? A MR. BULLITT: My answer would 
not be anything but my personal opinion. 

17 If that was all there was to the transaction, and 
you knew nothing about the man’s intentions! — in other 
words, it a butcher, or a baker, or candle-stick maker bought 
and resold warehouse receipts — if he bought a warehouse 
receipt for 20,000 cases and split it up into two ^nd sold one 
for 3,000 cases and sold the other one for 17,000 cases, all 
within a period, we will say, five months, and then kept on 
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selling his meats, groceries or candles, and you knew noth¬ 
ing about his state of mind, would you say he was in the 
whiskey business? A MR. BULLITT: I repeat, it de¬ 
pended on what he had in mind. I certainly regard the 
U. S. Distillers, Inc., as being in the whiskey business. 

MR KALISH: I move to strike that as not being re¬ 
sponsive. I did not ask the witness a thing about the U. S. 
Distillers, Inc., in my question. While I sympathize with 
the witness’ desire to — 

MR JACOBI: (Interrupting) But since the question 
of 20,000 cases, which was referred to as being purchased 
by the U. S. Distillers, Inc., without having referred to 
barrel goods bought by the U. S. Distillers, Inc., it is per¬ 
fectly obvious that what Mr. Kalish is endeavoring to have 
Mr. Bullitt say is that the U. S. Distillers, Inc., was not in 
the liquor business. But it is perfectly obvious that you are 
talking about the 20,000 cases of whiskey that the U. S. Dis¬ 
tillers, Inc., purchased. 

MR KALISH: Now, with this careful guidance by 
counsel, there is no further use for me now to try to get you 
to answer my question. You now know what Mr. Jacobi 
wants you to say. 

• • • • 

29 In your experience of some forty years in the whis¬ 
key business, have you ever known of a transaction where 
someone not regularly in the whiskey business bought a 
warehouse receipt and resold it? A MR. BULLITT: I 
can think of no specific case. 

30 No, but I mean that type of thing was not unheard 
of, was it? A MR. BULLITT: It was not the usual 
custom. i 

31 No, but it was done ? A MR. BULLITT: I would 
say if a man bought a single warehouse receipt and then 
sold it, he was in the whiskey business so far as that one 
transaction is concerned. 

32 So that when the Citizens Union National Bank be¬ 
came the possessor of one or many warehouse receipts, and 
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then resold them, then the bank was in the whiskey busi¬ 
ness! A MB. BULLITT: The government sp thought. 

33 But that was not required during 1933 to 1937 — re¬ 
quiring a license to sell a warehouse receipt? A MR. 
BULLITT: I think not? 

34 So, now, during the time we are talking about, from 
1933 to 1937, inclusive, if the Citizens Union National Bank 
became the possessor of warehouse receipts apd resold 
them, they would not be considered in the whiskeyjbusiness? 
A MR. BULLITT: Yours is a purely hypothetical ques¬ 
tion that does not require a man expert in the whiskey busi¬ 
ness to answer. That would apply to a man in the flour 
business — or any business — that is purely an opinion and 
it would have no connection with a man expert in the whis¬ 
key business. 

35 Well, suppose you give your expert knowledge a 
sabbatical leave and answer the question without it? A 
MR. BULLITT: I repeat, that if a man only had one 
transaction in the whiskey business, he was in tljie whiskey 
business to the extent of that one transaction. 


42 Mr. Bullitt what did you mean when yoq said ‘not 
exactly’? 

MR. BULLITT: (To the Reporter): Will you read 
that question to me again? 

At this point the reporter reads the question and answer 
referred to, beginning on the bottom of page 1^3 at ques¬ 
tion No. 83, and concluding on the top of page 134 as fol¬ 
lows : | 

“83. But it is also true that the sale of warehouse re¬ 
ceipts, when you own those receipts, is equivalent to being 
in the whiskey business and the selling of whiskey, only 
under another guise. Is that correct? A Not exactly.” 

A MR. BULLITT: I will just repeat what I said be¬ 
fore. 

43 Well, what did you mean when you said ‘not exact¬ 
ly’? A MR. BULLITT: The government regards a 
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man in the whiskey business when he has physical control 
of the whiskey; or, if he merely owns and sells warehouse 
receipts, he has not the physical control of the whiskey and 
the government, from a license standpoint, does not regard 
him in the whiskey business, although he might be, from a 
current view of the subject. A man who buys and sells 
warehouse receipts every day, I regard him in the whiskey 
business, although he may have no whiskey license. 

44 But he is known as a whiskey broker, or a warehouse 
receipt broker? A MR. BULLITT: I regard him as a 
whiskey speculator due to the fact that he bought ware¬ 
house receipts and held them and sold them, hoping to make 
a profit. 

45 Yes, but that type of business is distinguished in the 
trade from the other kind of business where a man actually 
handles whiskey physically, and delivers cases of whiskey? 
A MR. BULLITT: Yes. 

46 And Wright & Taylor, Inc., had a Federal Wholesale 
Liquor Permit or license throughout the years — let’s say 
from 1920 to 1937, inclusive? A MR. BULLITT: Yes. 

47 'Which enabled it to handle whiskey physically? A 
MR. BULLITT: Well, the license did, but other rulings 
did not. 

4S But, as a practical matter, you did sell cases of 
whiskey tax-paid, didn’t you? A MR. BULLITT: But 
we never touched them — we could not touch them. 

49 Why not? A MR. BULLITT: Because they had 
to be delivered by Stitzel and not by us. 

50 You mean to say — let’s say in the year 1935 or 
1936, when you sold tax-paid cases of whiskey that you 
could not have taken a case under your arm and delivered 
it to Jones Apothecary? A MR. BULLITT: I am not 
positive — 

51 (INTERRUPTING) In 1935,1936 and 1937? MR. 
BULLITT: No, the law was passed that whiskey had to be 
bought by a wholesaler, and the wholesaler would sell to the 
retailer, and the retailer would sell to the consumer. I 
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know wholesale dealers who bought their own whiskey from 
a retailer. 

52 Is that true in Kentucky? A MR. BULLlTT: Yes 
— it is true everywhere. A wholesaler has no right to pur¬ 
chase his own whiskey — it has to go through the hands 
of the retailer before he can buy it 

53 The fact is — let’s say in 1935 and 1936, you did sell 
tax-paid cases of whiskey to Jones Apothecary J That is 
true, is it not? A MR. BULLITT: Yes. 

54 And that sale was made without the intervention of 
any wholesaler or retailer. Is that not true? You sold di¬ 
rect to Jones Apothecary, isn’t that true? A MR. BUL¬ 
LITT : Not in 1935, did we, Miss Becker? 

MISS BECKER: I think so. I don’t think that law as 
to the wholesaler went into effect until around Jifly 1937. 

A MR. BULLITT: When did we make our fast sales? 

55 Your last sales to Jones Apothecary — this indicates 
April 28, 1936 to Jones Apothecary. A MR. BULLITT: 
Let me see that. 

At this point counsel hands the witness the pap^r. 

MR. JACOBI: Would that paper that you are looking 
at show that the merchandise was delivered by Wright & 
Taylor, Inc., or by Stitzel? 

MR. BULLITT: It was all delivered by Stitzel or the 
Louisville Public Warehouse Company. I don’t, know how 
this sale was made, but my impression was that that ruling 
went into effect before 1936. My memory is not good on it. 

56 Well, at any rate, you will say that ruling was not 
in effect in 1933, 1934 or 1935. Is that true, Miss Becker? 
A MISS BECKER: I will say that is true. 

• • • • 

58 Mr. Bullitt, it is true that in the years of 1933,1934, 
and 1935, at least, it was possible for you, although perhaps 
not convenient because you did not have your own ware¬ 
house facilities and because you did not have your own 
storage facilities, but it would have been possibly for you to 
have tax-paid some of your whiskey in the bopded ware- 
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house, to pick it up physically and deliver it to the Jones 
Apothecary, disregarding the matter of convenience? A 
MR. BULLITT: My personal opinion is that we could 
not. 

59 You don’t know of any law to the contrary? A 
MISS BECKER: I think that it was the law that the 
whiskey had to be delivered by a licensed carrier who had a 
permit to deliver whiskey — like a railroad had to have a 
license to carry whiskey, and a drayman had to have a li¬ 
cense to carry whiskey. A MR. BULLITT: I didn’t 
bring that in because I did not want you to think that I was 
evading the question. 

• • • • 

74 Wait a minute — I will put another question to you 
here in a minute. Do you know whether there was a formal 
written application made for a permit in the name of 
Wright & Taylor Distilling Corporation? A MB. BUL¬ 
LITT : No, there was not. 

75 So there having been no formal written application 
made, there could have been no formal denial? A MR. 
BULLITT: No. There could be a vocal denial. 

76 I said that you could not have had a formal written 
denial unless there was a formal written application made? 
A MR. BULLITT: That is true, but that is not a correct 
statement of facts as the question is put to me. 

77 It is true but it is not a correct statement — which 
do you mean ? A MR. BULLITT: I mean the way Mr. 
Kalish puts the question perverts the real facts in the case. 

78 Suppose you state the real facts if you think that I 
have perverted them. A M. BULLITT: In Septem¬ 
ber 1933 I called on Dr. Doran at his office in Washington 
and stated that we were going to get up a new distilling cor¬ 
poration, and asked him what about giving us a permit and 
he replied in a very cordial manner, “Why, Tom, an old- 
timer like you can get anything he wants around here. Go 
on and get up your corporation and I will fix you up.” 
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Some six weeks or two months later I went down to Wash¬ 
ington to see him — 

79 (Interrupting) When in September — early Sep¬ 
tember? A MR. BULLITT: (Continuing): EJarly Sep¬ 
tember — I went back to see him and he refused io see me, 
and sent word out that nothing could be done abodt permits. 
I insisted on seeing him and he positively refused to give 
me an audience. I offered to stay over until th4 next day 
when it would be convenient for him to see me, and he still 
refused to give me an audience. Rumors were abound that 
certain big interests in the business were using their influ¬ 
ence to prevent small parties — small operators — from 
securing permits to build distilleries. Whether or not there 
was any truth in these rumors, I don’t know, but the facts 
stated as above speak for themselves. 

80 Why didn’t you just go ahead and file a formal appli¬ 
cation for a permit and find out what would happen? A 
MR. BULLITT: Well, I went back to New York then and 
reported to Smith & Company the status, and the market 
conditions not looking right, and the hostile attitude of Dr. 
Doran, which was most hostile, just put them in a frame of 
mind to drop the whole thing. 

81 Without even marking a formal attempt td get a per¬ 
mit? A MR. BULLITT: Well, I think that they were 
influenced by the financial conditions more so than by my 
temporary failure to get a permit, because I could have 
brought influence to bear up there and may have forced Dr. 
Doran against his will go give us a permit. I fe$l sure that 
Dr. Doran was not influenced by any personal feeling 
against me, but things are run in Washington from behind 
the scenes a great deal, and this may have been one of the 
cases. Now, is that clear enough for you? 

82 Yes — Yes. Mr. Bullitt, did you on any previous 
occasion, prior to September or November of 1933, have 
any difficulty with Dr. Doran in getting permits to have 
whiskey distilled for you? A MR. BULLITT^ Yes. In 
the fall of 1929 I wrote to Dr. Doran and asked tfiat Wright 
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& Taylor, Inc., be given our allotment of whiskey to make. 
I could get no answer, and so I wrote to him again, and 
again. I then sent him a wire asking for an appointment, 
and I got no answer to that wire. I then went to Washing¬ 
ton and saw'-the Commissioner of Internal Revenue, who 
was a personal friend of mine, and got him to telephone 
over and make an appointment for me to see Dr. Doran, 
and when I got over there I was switched over from Dr. 
Doran to one of his subordinates. This subordinate told me 
that the permits to make whiskey were all going to be al¬ 
lotted to concentration warehouses, and those distillers who 
had concentrated their whiskies in these concentration 
warehouses would not be allowed to make any whiskey. I 
protested quite at length, and we had some pretty strong 
words. I finally got up and told him if I did not get a per¬ 
mit I was going up on the Hill (Meaning Capitol Hill) and 
raise hell — and maybe some strong words along the same 
line. I got up to go and this subordinate said, “ Wait, I will 
arrange for you to see Dr. Doran this afternoon at three 
o’clock,” and I said “Very well”, and walked out. As I 
passed by this subordinate’s door up in the hall I stopped 
to light a cigar and I heard him telephoning to Dr. Doran — 
what telephone conversation I heard was as follows: “Dr. 
Doran, that fellow Bullitt was here and I could not do a 
thing with him, and he say he is going up on the Hill and 
raise hell, and I told him to come back and see you this 
afternoon at three o’clock.” At three o’clock Dr. Doran 
was all cordiality, and I got the permit for Wright & Tay¬ 
lor, Inc. Personally, I never blamed Dr. Doran for any of 
this. 

53 Then, his refusal to see you in November or so, when¬ 
ever it was that you were down there the second time in the 
fall of 1933, did not come to you as a new experience in your 
life? A MR. BULLITT: The previous facts show. 

54 That it was not a new experience for you? A MR. 
BULLITT: As I have just said, as the previous facts 
show. 
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Wright & Taylor, Inc., for these 400 and some odd barrels 
of whiskey to whoever you did transfer it to, was not in any 
way different from the transfer by you of warehouse re¬ 
ceipts for some earlier 1100 barrels, was it? A MR. BUL¬ 
LITT : No different. 

86 The transaction there was a warehouse receipt trans¬ 
fer, pure and simple. Right? A MR. BULfLITT: A. 
Ph. Stitzel issued us their warehouse receipts. We en¬ 
dorsed them and they were attached to U. S. Distillers, Inc., 
notes as collateral. Of course we regarded thd title to the 
whiskey as passing when we accepted the notes in payment 
of it. It was merely security. 

87 But you still had an interest in these barrels of whis¬ 
key as security? A MR. BULLITT: Yes. 

88 So that if the notes were not taken up, you would be 
the owner of the whiskey? A MR. BULLIT|T: No, we 
would have had to have it sold at the courthouse door. I 
regarded the title as having passed when we Accepted his 
notes. I believe that was the general belief ^nd custom. 
Just as much so as if I had bought a house for $5,000, and 
I would have gotten the bank to lend me $5,000 and take a 
mortgage. 

89 . Except, if you have got a mortgage on that house, 
you can live in that house even though the house is security 
on that loan. Is that right? A MR. BULLITT: Yes. 

90 But when you had the mortgage on the ^vhiskey, the 
fellow who had the right to take the whiskey put could not 
touch the whiskey until he had paid for it in full? A MR. 
BULLITT: No, but we couldn’t either. 

91 I know what you could do, but I am asking about the 
fellow who had the right — he could not touc^a it until he 
had paid for it? A MR. BULLITT: No. 

MR. JACOBI: That is not correct. 

MR. KALISH: You may examine him latpr. Mr. Ja¬ 
cobi means that they could withdraw a barrej every time 
he put down a certain amount of money. 

MR. JACOBI: Yes. 

MR. KALISH: That’s understood. 
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MR. BULLITT: That was by arrangement. It would 
not hurt ordinarily. 

• • • • 

99 Now, then, in paragraph 4 of the contract, which is 
respondent’s Exhibit No. 3, and which I am going to show 
you the words appear: “Subject to the approval of the 
government, the seller hereby assigns, transfers, and sets 
over and delivers to the purchaser its distillers’ permit now 
in existence.” Why was that put in if such a permit was 
not assignable? A MR. BULLITT: I don’t know. He 
says subject to the approval of the government, but the 
government would not have approved it. 

100 But it say that. A MR. BULLITT: They want¬ 
ed it in, and we put it in. I have no idea that the govern¬ 
ment would have approved it. 

101 Wlien you say ‘they wanted it’, you mean Burns? 
A MR. BULLITT: Yes. 

102 It was not contemplated by you that such assign¬ 
ment of the permit would be made? A MR. BULLITT: 
No. 

103 Now you said Wright & Taylor Distilling Corpora¬ 
tion had the sales right in respect to case goods. Did I un¬ 
derstand you to say that? A MR. BULLITT: Yes. 

• • • • 

105 That is what I thought you said. But actually they 
never sold any? 

MR. JACOBI: He did not say that they didn’t. I 
think he said that he did not know whether they had. 

MR. KALISH: On his direct examination he said that. 

A MR. BULLITT: Except maybe 3,000 cases to Michi¬ 
gan. 

106 But as to that you don’t know? A MR. BUL¬ 
LITT: No. None of that passed through my hands. 

• • • • 

138 Nevertheless, OLD CHARTER whiskey in bottles 
as sold by Wright & Taylor, Inc., from 1910 on to July 18, 
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1933, was always known as a whiskey at least four years 
old? A MR. BULLITT: If it was sold under the brand 
OLD CHARTER, yes. 

139 Is that right? A MR. BULLITT: Yds. 

140 In other words, there was never a brand OLD 
CHARTER put out by Wright & Taylor, Inc., which was 
two years old, or two and a half years old, or three years 
old? A MR. BULLITT: No. 

141 And during those years, from 1910, to July 18, 
1933, during those years there, there was a distinction 
recognized in the trade between whiskey more than four 
years old and whiskey less than four years old? A MR. 
BULLITT: Yes. I don’t know exactly what yyu are get¬ 
ting at. 

142 I am not asking you to see that. I don’t think that 
is necessary. A MR. BULLITT: I mean yoxfr question 
is a litle hazy to me. 

143 I am only speaking from my experience] I go to a 
whiskey store and they have lists of bonded whiskies and 
unbonded whiskies — A MR. BULLITT (Interrupt¬ 
ing) : You mean there was a distinction between the bot¬ 
tled in bond whiskey and the whiskey not bottled in bond? 

144 Yes? In other words, whiskey four y^ars old or 
over had a higher standing than whiskey two years old? A 
MR. BULLITT: Well, personally, I insisted on buying 
bottled in bond even though the other whiskey might be 
cheaper. 

145 So that in your mind, as well as in the minds of 
other people, there was a mark of quality attached to whis¬ 
key bottled in bond? A MR. BULLITT: Yes] 

146 That knowledge came from the fact that it was 
more than four years old? A MR. BULLITT: Yes. 

147 And straight whiskey? A MR. BULLjtTT: Yes. 

148 And other things which set it off more hs a quality 
whiskey? A MR. BULLITT: That was what the public 
generally believed, but it didn’t always follow. The stamp 
merely guaranteed the age and that it was capable of being 
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sold for four year old whiskey, but it didn’t guarantee the 
quality at alL 

149 That’s true, but it did guarantee that it was not a 
thirteen-month old whiskey, or two-year old whiskey? A 
MR BULLITT: Yes. 

• • • • 

154 Am I correct in understanding that there were some 
of your people who during the period — let’s say — well, 
at any time let us say from the period immediately pre¬ 
ceding repeal — 1921, 1922, 1923, and the period immedi¬ 
ately following the repeal, 1933, 1934 and 1935, you had 
some people who did not sell for you directly on commis¬ 
sion but who bought some stuff outright and resold it, mak¬ 
ing the difference as their gain on the sale? A MR. BUL¬ 
LITT: We had one or two salesmen who sold for us and 
we made them a net price and they got the overage. 

155 I see. A MR. BULLITT: While on the other 
salesmen we allowed them $5.00 a case flat. It simply re¬ 
sulted in the man who got the ‘overs’ making a little better 
commission due to his better salesmanship ability. 

• • • • 

159 And did Bonnie Brothers, Inc., which you organ¬ 
ized, ever operate? A MR. BULLITT: Yes. 

160 While you had it? A MR. BULLITT: Yes — 
we made $125,000 worth of whiskey. 

161 Wliat were Bonnie Brothers’ trademarks? A MR. 
BULLITT : They had a number of trademarks — JOEL 
P. FRAZIER was their leading brand. 

162 What else? A MR. BULLITT: I don’t remem¬ 
ber. 

A MISS BECKER: BONNIE RYE, BONNIE BOUR¬ 
BON. 

163 Did this new Bonnie Brothers, Inc. which you incor¬ 
porated, did they acquire properties from the earlier Bon¬ 
nie Brothers concern, or did it just start from scrotch? A 
MR. BULLITT: They owned one warehouse and a plot of 
ground. 
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164 Who was ‘they’? A MR. BULLITT: The old 
Bonnie Brothers. 

165 And did the new Bonnie Brothers acquire — A 
MR. BULLITT: (Interrupting): The new Bonnie Broth¬ 
ers acquired the plot of ground and one warehouse from 
them. 

166 And in acquiring that warehouse and ttye plot of 
ground from the old Bonnie Brothers, did they also acquire 
the contents of that warehouse? A MR. BjQLLITT: 
There was nothing in it. 

167 When was that? A MR. BULLITT: The late 
fall of 1934 — the distillery was completed and jstarted in 
operation in May, 1935. 

168 Did you acquire from the old Bonnie Brothers any 
of the old books and records of the old Bonnie Brothers, 
Inc.? A MR. BULLITT: No. 

169 What happened to them? A MR. BULLITT: We 
let the old officers wind up what few assets they tad. 

170 You acquired none of the books? A llR. BUL¬ 
LITT : No. 

• • * • 


At this point Mr. Jacobi, counsel for the respondent, re¬ 
cross examines the witness, Mr. Thomas B. Bullitt and 
Miss Viola M. Becker as follows: 

Recross Examination by Mr. Jacobi: j 

• • • • 

5 With respect to that whiskey that was bought, do you 
know the intention of the parties? A MR. BULLITT: 
To use that along with the business of the new^ Wright & 
Taylor Distilling Corporation. 

6 In other words, it was the intention to go into the 
whiskey business? A MR. BULLITT: Yes. j 

7 Now these parties never got physical control of the 
whiskey, did they, in that they did not have it iit their own 
warehouse? A MR. BULLITT: No. 
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8 And you did not have physical control — that is, 
Wright & Taylor, Inc., did not have physical control of the 
whiskey during the period of prohibtion, although they 
were selling it. Is that right? A MR. BULLITT: Yes, 
we did not have the physical control. 

9 And is it not true, also, that there were others, dur¬ 
ing the period of prohibition, and possibly since, that did 
not have control of the whiskey and were in the whiskey 
business? A MR. BULLITT: They do not have control 
now. 

10 And they are still in the whiskey business? A MR. 
BULLITT: Yes. 

11 Didn’t you consider that Wright & Taylor, Inc., were 
in the whiskey business during the period of prohibition? 
A MR. BULLITT: I did—yet I bought any whiskey that 
I wanted from the drug store, on a doctor’s prescription. 

12 Now, you made a point about the passing of title to 
U. S. Distillers, Inc., when you sold them the bulk and case 
goods, and they gave you a note? A MR. BULLITT: 
Yes. 

13 The insurance that was placed on that was paid for 
by whom? A MR. BULLITT: By the U. S. Distillers, 
Inc. 

14 And do you know 'whether Wright & Taylor, Inc., 
were the beneficiaries, or the bank was the beneficiary, or 
the U. S. Distillers, Inc., were the beneficiaries? A MR. 
BULLITT: Wright & Taylor, Inc., were the beneficiaries. 

15 You insisted on that? A MR. BULLITT: It is 
always customary to insure U. S. Distillers, Inc., and 
Wright & Taylor, Inc., as their interest may appear. 

16 I see. And there was a note up for the total balance 
due? As they paid off the not in different amounts, it was 
permissible for U. S. Distillers, Inc., to withdraw that 
amount of whiskey? A MR. BULLITT: By our conces¬ 
sion and agreement only. 

17 But that was agreed on? A MR. BULLITT: Yes. 
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18 I mean, as a matter of fact, in that deal? A MR. 
BULLITT: Yes. 

19 Now, there are a great many people, are there not, 
who purchase and highly consider to be good whiskies 
which may be four years or more old and still nok in bond? 
Isn’t that true? That there are many people wh 0 consider 
whiskey to be good whiskey that may not be bonded whiskey 
that may be over four years old? A MR. B[ULLITT: 
Whiskey that is sold in bond has to be one hundred proof. 


• * • • 

The deposition of E. Leland Taylor, called by Counsel for 
the petitioner on rebuttal, was first duly sworn arid testified 
as follows: 


Direct Examination by Mr, Kdlish: 

1 Are you the E. Leland Taylor who testified before on 
behalf of respondent in the proceedings in which you have 
just been sworn again? A Yes Sir. 

2 I call your attenttion to, and show you, khe official 
transcript of your oral testimony, given before {he United 


States District Court for the Western District of 


Kentucky, 


on or about December 3, 1934, in the case of Maurice Levin 
and Harvey H. Smith vs. Wright & Taylor, Inc., which ap¬ 
pears on pages 93 to 129, inclusive — A (Interrupting) 
Is that the case referred to a minute ago when jl gave my 
testimony — as being the same person who gave that testi¬ 


mony? 

3 No, this is a different case — from pages 93 to 129, in¬ 
clusive, with the exception of pages 110 and 111, T^h^h seem 
to be devoted to someone else’s testimony. And I want the 
record to show, if it is so, that this transcript is in the cus¬ 
tody of the Reporter and produced by her fronji the office 
of the Clerk of the United States District Cofirt for the 
Western District of Kentucky. 

The transcript of testimony referred to abojre by Mr. 
Kalish in questions 2 and 3 is the official transpript from 
the case of Maurice Levin and Harvey H. Smith ys. Wright 
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& Taylor, Inc., on file in the office of the United States Dis¬ 
trict Court for the Western District of Kentucky, and in 
the possession temporarily of the Official Reporter of that 
District for the purpose of this deposition. 

4 I now show you that testimony and ask you to state 
whether you are the same person who there testified? A 
This seems to be my testimony, but without reading it all I 
could not say it is accurate, of course. 

5 Pardon? A I could not say, other than it seems to 
be my testimony. I remember testifying in such a case, but 
I have never seen the transcript and I can not verify it 
other than I did testify in that case and this seems to be a 
copy of my testimony. 

6 Would you today have an accurate, unaided recollec¬ 
tion of your testimony in that case? A No, I have no 
recollection of it. I probably remember some of the details. 

7 Would you be willing to accept that official report as a 
correct copy of your testimony there? A What I said 
then was probably true to my best knowledge and belief. 

S At that time? A Yes, and I was more familiar with 
the details then than I am now. 

9 Then would you be willing to say that this transcript 
which I handed you correctly represents your testimony at 
that time? A Yes, I have not read it, but I assume that 
it does give an accurate account of my testimony. 

MR. JACOBI: Will you make a record at this time of 
the exact title and number of the case referred to ? 

MR. KALISH: Yes, I will. The full title of the case is 
“Maurice Levin and Harvey H. Smith, plaintiffs, vs. 
Wright & Taylor, Inc., and E. Leland Taylor and Thomas 
B. Bullitt, defendants, Equity No. 819, in the United States 
District Court for the Western District of Kentucky.” 

MR. JACOBI: Any term of court there? 

MR. KALISH: No, but I will give you some additional 
details there in a minute. That is all that appears on the 
face of the record papers. It was a case filed August 4, 
1933. 
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10 Now, I call your attention to the second half of Para¬ 
graph 4, appearing on page two of an agreement between 
Wright & Taylor, Inc., and U. S. Distillers, IncJ dated July 
18, 1933, and ask you to examine it, this being respondent’s 
Exhibit No. 3 in this case. A Yes Sir,I remeihber that. 

11 Now you have read it? A Yes. 

12 Now as a matter of fact everybody knew that you 
could not transfer a government permit to distill whiskey. 
Isn’t that true? A Of course you can not transfer a gov¬ 
ernment permit without permission of the government and 
without it is issued to one person, and sometimes people in¬ 
corporated so as to carry their permit with them. You can 
not transfer permits to make whiskey. 

13 What was the purpose of putting that into the con¬ 
tract? A I didn’t draw the contract. I don’t know. We 
were only interested in selling all of our whiskey and ev¬ 
erything that we had, and I suppose we put it in for some 
reason — I don’t know. As a matter of fac^, we had no 
permit at the time. 

14 You had no permit? A No. 

15 Well then this second half of Paragraph four, ap¬ 
pearing on page two of the agreement, which is respond¬ 
ent’s Exhibit No. 3, did not have a whole lot of meaning, 
did it? A It was probably a blanket clause to cover ev¬ 
erything. We were selling everything we had and they put 
in the permit just to make it all inclusive, I^ut Wright & 
Taylor, Inc., had no permit to make whiskey at that time. 

16 Then, when you said that you were assigning a per¬ 
mit ‘now in existence’, you were merely assighing that as a 
courtesy to Mr. Burns? A We were merely Signing away 
everything we had. If they had found that we had a permit 
at that time, it was to be assigned. We did npt have a per¬ 
mit at that time because afterwards we applied for one. 

• • • • 

21 What would you say was the range oi; the price of 
whiskey of the quality you sold? A All <?f our barrel ' 
whiskey was new — had been made since 1930. I don’t 

i 
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know what we got for it. When I said we had no permit, I 
remember we were allowed to make a certain quantity of 
whiskey before prohibition was repealed at the Stitzel Dis¬ 
tillery. We made so many barrels a year, and that is the 
whiskey we sold in barrels. WTiat we were applying for 
was a permit to erect a distillery to make our own whiskey, 
and that was the thing that I was referring to a while ago. 

ME. JACOBI: Before examining the witness, I will ask 
the Reporter whether she brought the entire record of Mau¬ 
rice Levin and Harvey H. Smith vs Wright & Taylor, Inc., 
with her or only the oral testimony? 

THE EEPOETEE: I brought it all — here it is. 

MR. JACOBI: Do you have with you the decision of the 
Court? 

THE EEPOETEE: The case was appealed to the Cir¬ 
cuit Court of Appeals and there was no opinion of that 
Court in the file. The case was dismissed in the Circuit 
Court of Appeals. 

MR. KALISH: I think I can tell you this: That the 
lower court dismissed the bill of complaint, and the Sixth 
Circuit Court of Appeals sustained the dismissal of the 
bill of complaint in a per curiam opinion. 

MR. KALISH: I should like to say here that I offer and 
introduce in evidence a certified copy of Mr. Taylor’s testi¬ 
mony as reported in the earlier suit of Levin and Smith vs 
Wright & Taylor, Inc., which was Equity No. 819 in the 
United States District Court for the Western District of 
Kentucky. 

MR. JACOBI: Do I understand that you are merely of¬ 
fering it as the testimony of E. Leland Taylor? 

MR. KALISH: Yes. 

MR. JACOBI: Any exceptions as to pages, or the entire 
record. 

MR. KAL ISH: The entire testimony of Mr. Taylor. 

MR. JACOBI: I object to the offer and entry in evi¬ 
dence of the testimony of Mr. Taylor in this action of Levin 
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and Smith vs. Wright & Taylor, Inc., on the ground that the 
same is irrelevant, immaterial, and incompetent. 

Cross Examination by Mr. Jacobi: 

1 Mr. Taylor, did the action, which was just referred to 
by counsel for the petitioner, entitled Levin & Smith vs. 
Wright & Taylor, Inc., have anything to do with 'the trade¬ 
mark OLD CHAKTER? A No Sir. 

I 

2 Do you know off-hand what the action involved — 
briefly? A Yes. An agent for these men came to see us 
about buying some whiskey, and no quantity was stipulated, 
but he discussed the question of buying the whiskey and the 
price. We had no idea who he represented, and Ije made no 
definite offer of any kind, but when they heard thfit we were 
making this trade — in fact, while we were making it — 

MR. KALISH: Making what trade? 

MR. TAYLOR: With Burns. 

A (Continuing) He came up and brought Mr. Smith. 
It was the first time we had seen him, and he had sent him 
a definite offer — I have forgotten just what it Was — and 
then we told him that he would have to wait until we had 
concluded negotiations with Mr. Bums, as we were in proc¬ 
ess of selling our whole supply of whiskey. Then they said 
that they had a $10,000 check to deposit to binc( this offer, 
but we never saw the check so far as I remember!; and when 
we told them that we had already sold the whiske^ to Bums, 
then they came up and demanded a commission, I believe, 
on the sale. It was very hazy, but that is what the suit was 
about. Whether it was to complete a contract tljiat was not 
in existence, or to get a commission on the sale ^e made to 
Bums, I don’t know; but I don’t think they had anything 
to go on at all. We didn’t even know that they vfere serious 
about it. I don’t know who the customer was. The agent, 
a fellow by the name of Graham who tried to make the deal 
—we thought he was just trying to get us to mate a price— 
they did that lots of times—then they would go put and get 
a customer—I still think he was doing that until he found 
out we were about to sell it. 
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3 Is the statement Mr. Kalish made on the record cor¬ 
rect to your best recollection — that the action was dis¬ 
missed in the lower court? A Yes it was dismissed and 
appealed, and we won it in the higher court. Whether it 
was dismissed finally or not, I don’t know. Anyway, that 
was the end of it It was never tried over in the lower 
court 

4 I just want to make the record clear with respect to 
your statements about having no permit to make whiskey 
at the time — I take it that you meant when you said ‘at 
the time’ in July 1933 or previous to that. What time did 
you refer to? A When I first answered the question I 
was thinking only of the application we made, and we would 
not have made an application had we had a permit. But I 
remember that we did make whiskey in 1930, 1931, 1932 — 
three years, maybe four, and we were allotted, like some of 
the other distillers, so much based on our sales and, when 
we were selling so much, then they allotted us 300 barrels 
a year. We made it all in the Stitzel Distillery. When we 
thought about erecting a distillery, we had to have a permit 
to do that. 

* 

'5 Under this agreement with the U. S. Distillers, Inc., 
respondent’s Exhibit No. 3, in which there were sold 1189 
barrels of whiskey and 20,500 cases, there was also included 
whiskey yet to be produced, amounting to 411 barrels, to be 
produced by Stitzel Distillery. I take it that you did have 
a permit at some stage that permitted Stitzel to produce 
that for you. A Yes, a limited quantity. I remember 
about 411 barrels to be made in the future. We arranged 
for this whiskey with Stitzel, beginning in January, and 
that is evidently what was contemplated. We evidently had 
a permit to do that, but it was a permit for a certain 
quantity. 

MR. KALISH: But that was not an assignable permit? 

AIR. TAYLOR: No — absolutely not, because it was 
based on the sales we had made. Some of the distilleries 
had more, and some of the distilleries had less. 
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6 But as a matter fact, the fact that you did not have 
the right to legally transfer the permit to distill, or the 
permit by which Stitzel distilled for you, did not affect 
your right to dispose of the whiskey that was to be dis¬ 
tilled and, in fact, was so distilled? A No. 

I 

Redirect Examination by Mr. Kalish: 

• • • • 

6 Was that not something put in by Burns -4 assigning 
this permit when you knew you could not assign it. 

ME. JACOBI: The witness has said he didn^t know. 

A Their lawyer drew up a contract whereby we were 
selling him all the case goods and all the barrel goods, and 
the approximately 400 barrels we had contracted to make 
and had not yet been made. And I assume that paragraph 
meant that anything we had that was assignable went along 
with it because, of course, you can not assign a permit. The 
conditions were in a state of flux at that time, and it might 
have been in their mind that there might be a ruling to al¬ 
low assignment of permits. 

7 At the time you signed this agreement, respondent’s 
Exhibit No. 3, you had no idea that the thing you said was 
assigned was assignable? A We were not goi^ig to make 
whiskey any more, and if we had a permit thftt could be 
assigned, they were welcome to it, that’s all. 

8 Now, is that not about what Bums did, vi^: what you 
said so many other people did — go out and loolq around for 
whiskey in the hope of finding people to finance ij;? A No, 
absolutely not, because we never knew Bums. I We didn’t 
know anything about him. He came with a distinct offer, 
and when he made his offer he gave us a check for, I think, 
$10,000.00, and he told us that he had the financial backing, 
and we dealt with him straight off — we tqld him the 
price — 

9 (Interrupting) What price did you tell Jiim? A I 
think it was $35.00 a case. 
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10 And how much per barrel ? A I could not possibly 
say. I just remember $35.00 a case because I think the 
highest price that had been sold was $36.00 before that, and 
we thought we were getting a big price for it. And he said 
that Mr. Timken was backing him. He gave us a check, 
and we were not interested in any question of responsibility 
because it was a cash transaction, and we retained the 
whiskey in the warehouse until he paid for it. He was to 
take it as he paid for it, and we were not risking anything. 
It was not shifting around with us. 

11 He made a contract with you and paid something 
down? A He made the contract and paid something 
down, and then -we retained the whiskey in our warehouse 
until he paid for each case in advance as it was taken out. 

12 But, as a practical matter, you knew that he did not 
have all the money then. It was a matter of financing that 
transaction, was it not? A I don’t know if he had it all 
then or not He said Mr. Timken would put it up as fast 
as he used it, so we didn’t go into that at all. All we 
knew’ was that his check w*as good, and w’e knew that he 
could not touch the whiskey until he paid for it, and so we 
were satisfied. 

13 But, as a matter of fact, you lent your name to a 
Wright & Taylor corporation w’hich was to finance the 
thing? A That wras the original contract of sale, and we 
did that as an accommodation. We got nothing out of it. 
If it had have gone through it might have embarrassed us, 
having another Wright & Taylor corporation — but we did 
at the time as an accommodation. 

14 And so, as a practical matter, Burns made this con¬ 
tract with the idea of getting it and then financing it later? 
A I don’t— 

MR. JACOBI: Objection. 

A (Continuing) I don’t know what his idea was, but 
to us it was the cash transaction. We assumed that he 
had it already financed because he said he had, and he put 
up some cash for it 
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15 But you were not taking any chance, and ^ou kept 
the whiskey until it was paid for? A Yes — We didn’t 
know Burns. 

16 In other words, the deal was so set up that you 
could not lose? A Yes. 

17 Is that right? A Right. 

18 In other words, if he stopped paying— A (Inter¬ 
rupting) We had the whiskey. 

19 You would be ahead and not behind? A Yes, we 
had a deposit. 

20 You were always ahead with the money, so if he 
quit cold at any time you were out nothing, andj you had 
a little ahead? A That’s right. 

21 As you might say — a litle bit of liquidated dam¬ 
ages? A Yes, but that never came up because whiskey 
kept going up and we finally bought it back and paid him 
a profit on it. 

22 Well, be that as it may, whether the whiskey had 
gone up or down, you could not have lost. Is ttyat right? 
A Right. 

23 Regardless of at what stage Burns might have quit 
paying? A We were ahead. 

24 And it was your intention to so set up th£ contract 
that you would always be ahead, regardless of when he 
quit paying? 

MR. JACOBI: I think the contract speaks for itself. 
I hope that the attorney for the petitioner is not! trying to 
have the witness explain or change the terms of the agree¬ 
ment by any expression he may be able o make iA response 
to any question. 

MR. KALISH: Counsel for respondent knows that I 
am not, and counsel also knows that the last remark was 
to guide the witness. 

MR. JACOBI: Counsel does not know any su<»h thing — 
if that had been my intention I would have stated it dif¬ 
ferently. I would like for counsel to quit spying such 
things. The saying is: One always attributes to an¬ 
other what he himself thinks. I 
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MR. KALISH: The record will speak for itself. 

25 You were an officer of Wright-Taylor Distillery Com¬ 
pany? A Now, when you come to those things, I testified 
very fully on that before and had refreshed my memory — 
I had looked at all those papers— 

26 You mean when you testified before? A Yes. 

27 You mean last fall? A Yes. You showed me those 
papers and I had seen them beforehand and I have not seen 
them since, so I had rather not answer in detail what my 
position was unless it is something new because I had no 
interest in any of these corporations that you are referring 
to other than accommodation, and so it never impressed 
itself on me and, as it didn’t go through, why it just has 
slipped my memory now unless I would go over and refresh 
my memory on looking at the papers where it was signed. 

2S Let me say this: I am not trying to get you to say 
the wrong thing for lack of better memory. Let me put it 
to you this way: If you were an officer of any of these 
series or this chain of companies like U. S. Distillers, 
Inc., or Wright-Taylor Distillery Company, or Wright & 
Taylor Distilling Corporation, if you were an officer of 
any of those, you knew nothing about their affairs, did 
you? A No. 

29 Is that true? A That is true. 

30 You did not concern yourself with their affairs? A 
I know only just what the paper purported that I signed, 
but I had no idea of what they were doing, or anything 
of that sort 

31 So that what you were doing, as you were doing 
these things for these different companies, was as an ac¬ 
commodation? A Yes. 

32 To be a good fellow as we speak? A No. We had 
sold this wiskey and I was helping them to sell the whiskey 
as an accommodation. It was not of interest to me — it 
was not to get anything out of it one way or the other, 
but they were attempting to do something and I helped 
them by signing my name as an officer, or as a director, 
of these corporations. 



33 Well, you would not say a man doing ^11 of that 
without any benefit to himelf was not a good fallow? A 
Well I did have a purpose in it, one was that Mr. Bullitt 
was going to be connected with it, and I have trying to help 
him, and that was my object in it, outside of just being 

purely accommodating. 

• • • • 

44 Did Wright & Taylor, Inc., that’s the old company — 
A (Interrupting) Yes. 

45 Ever receive any of the capital stock of the Wright- 
Taylor Distillery 'Company? A I never he^rd of it. 
Wright & Taylor, Inc., never had any interest in tjiose other 
companies at all — I am sure they didn’t. 

46 And you have had a fairly intimate connection with 
Wright & Taylor, Inc., during the year 1933, didn’t you? A 
I was Secretary. 

47 And you were active in its affairs ? A les. 

• • • • 

Recross Examination by Mr. Jacobi: 

1 An attorney by the name of Allen P. Dpdd repre¬ 
sented for some years past, and does still represent, 
Wright & Taylor, Inc. Is that correct? A Yes sir. 

2 Mr. Dodd in fact had considerable to db with the 
drawing up of the agreement with the U. S. Distillers, Inc., 
didn’t he — the one represented by respondent’s Exhibit 
No. 3? A I think he did. I am not sure, but everything 
we did was with his advice and consent. 

3 So you would feel reasonably sure, withotit knowing 
the details, that he did have something to db with the 
preparation of that agreement of July 18, 1$33? A I 
have forgotten what part he played in it but he saw all 
of these things, and he knew what they were* before we 
did them. 

4 Now, when this deal was made, under thi^ agreement 
of July 18, 1933, which is respondent’e exhibit No. 3, is it 
not a fact that the warehouse receipts were turned over 
to the purchaser through the bank here in this city? A 
Yes sir. 
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5 And is it also true that there were some notes given 
for the balance of the money, other than the first deposit? 
That’s correct, is it not ? A That’s correct. 

6 So that there was a purchase of the whiskey? A 
Yes, it was purchased and we insisted on their taking 
insurance on it But they could not get the actual posses¬ 
sion of the whiskey until they had paid for it. It was in 
escrow — the bank held it in escrow. 

7 But as they paid for the whiskey, they turned it over 
to them? A Yes. 

8 In whatever lots they wished to withdraw it? A Yes 
sir. 

9 And the whiskey was transferred under that transac¬ 
tion? A Yes. 

10 And then you said that you bought back some of the 
whiskey — some cases ? A We bought back what was left 
of the case goods. That was just a straight purchase, so 
much a case. 

11 When you made that deal with the U. S. Distillers, 
Inc^ was it then the intention of Wright & Taylor, Inc., to 
go out of the whiskey business? A Yes Sir, absolutely. 

12 Now, you were Secretary in 1933, and represented 
most of the stock; it is also true, is it not, that the details 
of handling the records and the papers was left to Mr. 
Bullitt, as Manager of the office, and Miss Becker, your 
Chief Clerk? A Mr. Bullitt has always handled the 
whiskey end of the business. That was his job, and a great 
deal with the paper work, making and selling whiskey, and 
handled it alL It was necessary for an officer to sign these 
papers, which I did, but I was only familiar in a general 
way with what these government papers referred to. He 
prepared them and Miss Becker was more or less familiar 
with them, too. 

13 So that whereas you were Secretary and did sign 
papers from time to time, the details, or the preparation, 
or what they contained is not recalled by you at this 
time? A Yes. 

• • • • 
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Redirect Examination by Mr. KdUsh: 

1 Mr. Taylor, when yon turned over these warehouse 
receipts for the 20,000 some-odd cases, and for 1100 bar¬ 
rels, to the bank, those warehouse receipts were endorsed 
by you in blank, were they not? A I think so—jthat is 
possibly the way they would have handled it 

2 That would be the normal way? A That is right. 

3 In view of the fact that they were not be turned over 
until and unless certain payments were made. Is that 
right? A That is right. 

4 And the insurance had the usual provision | in case 
of fire that you would be paid first for your interest in 
the whiskey. Is that not right? A I don’t remember, 
but of course if it had burned up certainly they would not 
have collected it when they still owed for the notes, but the 
insurance company would have paid off the notes and they 
would have gotten everything left. All of our interest in 
the whiskey was the notes. If it had burned up, Our notes 
would have been paid and if there was anything left over 
it probably would have been paid over to Bums. 

5 Now, when the 17,000 and some odd cases of OLD 
CHARTER came back to you, the bank returned to you 
the warehouse receipts for that amount of whiskey. Is 
that not true? A That is right. 

6 And those were the same warehouse receipts which 
you had delivered to the bank. True? A True. 

7 And because they had been endorsed only in blank, 
it required no signature to get them back? A I don’t 
remember the exact details of the transaction, but if we 
took them back they were ready to be delivered to any¬ 
body we sold them to. 

8 And they were already negotiable? A Right. 

9 In other words, they did not have to be endorsed by 
U. S. Distillers, Inc., for you to get them back? A We 
had to get their agreement to have the bank give them 
back to us and cancel the notes. We had to get permission 
of the owners of the whiskey, whether it was TjJ. S. Dis¬ 
tillers or one of these other corporations, or whoever had it. 


I 
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10 You mean Wright & Taylor Distilling Corporation? 
A I don’t know who had it at the time, but they natu¬ 
rally had to give permission to the bank to give it to us 
because they dealt directly with the bank. All the bank 
did was to pay off these notes. We got the notes and held 
the whiskey as collateral — that’s the whole thing. 

11 And it was on the basis of your letter dated April 
26, 1934, which is respondent’s Exhibit No. 28A in this 
case, that you got back the 17,000 cases. Is that right? 
A That is right 

• • • • 

Beeross Examination by Mr. Jacobi: 

1 So far as you know, all warehouse receipts for whis¬ 
key are negotiable, aren’t they ? A Yes, they are. 

2 Have been and still are, aren’t they? A Yes Sir. 

3 And when you endorse one of them, you endorse it in 
blank? You don’t usually make it to the ownership of 
any particular person? A No, we endorse them all in 
blank. 

4 And when you bought back those 17,000 cases, you 
bought it back at a profit to the other party? A Yes sir. 

• • • • 

The witness, THOMAS B. BULLITT, was recalled by 
counsel for the petitioner for further examination, and tes¬ 
tified as follows: 

Direct Examination by Mr. Kalish: 

1 Mr. Bullitt, did Wright & Taylor, Inc., ever own any 
of the capital stock of Wright-Taylor Distillery Company? 
A No. 

2 Never? A No. 

3 You know that? A Yes. I think Mr. Taylor was 
to be a director and in that case he would have to have 
the three qualifying shares. But that was individually and 
not as Wright & Taylor, Inc. 
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4 Did Wright & Taylor, Inc., ever own $50,000 par 
value of capital stock of Wright-Taylor Distillery Com¬ 
pany? A I think not. 

5 Well do you think, or do you know? A I never 
heard of them owning it, and I don’t think they could have 
owned it — they couldn't have. 

6 Why? A Because I am familiar with the financial 
transactions Wright & Taylor, Inc., have. 

7 In other words, had they come into the possession of 
$50,000 par value stock of Wright-Taylor Distillery Com¬ 
pany, you would have known that as Managerj of Wright 
& Taylor, Inc.? A I think so. 

8 Well, how do you explain the statement ik a contract 
dated July 18, 1933, signed by Wright & Taylor, Inc., by 
Mr. Taylor as Secretary, which is respondent’s Exhibit 
No. 4, which says: “For and in consideration of Fifty 
Thousand Dollars par value of the capital stack of the 
party of the second part this day issued and delivered to 
the party of the first part,—”. How do you explain that? 
A Just a minute — let me read that (here taking respond¬ 
ent’s Exhibit No. 4 and reading it). I don’t Remember a 
thing about that. 

9 Will you ask Mr. Taylor to come back tn here and 
may be he can explain it? 

At this point Mr. Bullitt leaves the room and Mr. E. 

Leland Taylor comes back with Mr. Bullitt 

_ 

At this point Mr. Kalish, counsel for the petitioner con¬ 
tinues to examine Mr. Taylor and Mr. Bullitt at the same 
time as follows: 

10 Mr. Taylor, I now show you respondent’s exhibit 
No. 4, which is an agreement signed by Wright & Taylor, 
Inc. (that is your old company), in favor of Wpght-Taylor 
Distillery Company, and it says there “for and in con¬ 
sideration of Fifty Thousand Dollars par \|alue of the 
capital stock of the party of the second p^rt this day 
issued and delivered to the party of the fiiist part,—”. 
How do you account for that statement in vie^r of the fact 
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that Wright & Taylor, Inc. (that is your old company), 
never received any of the capital stock of Wright-Taylor 
Distillery Company, or any other stock of the Wright- 
Taylor Distillery Company ? A MR. TAYLOR: I don’t 
know. I don’t know that we ever received any of that 
stock, but it looks as though we did. 

11 It has been testified that Wright & Taylor, Inc., 
never received any of the stock of Wright-Taylor Distillery 
Company. A MR. TAYLOR: Yes, I said that. 

12 Mr. Bullitt said it, too. A MR. TAYLOR: It is 
there all right (looking at the exhibit No. 4 for respond¬ 
ent). If you had asked me — 

13 (Interrupting) You mean this reference to the 
stock in respondent’s Exhibit No. 4? 

MR BULLITT: Is that a contract, or what is it ? 

MR KALISH: It is a piece of paper introduced in 
evidence as respondent’s Exhibit No. 4. 

14 Is that one of those papers which you signed? A 
MR. TAYLOR: That is my signature. 

15 Was that prepared by Bums, or on his behalf? 
A MR. TAYLOR: I couldn’t say that. I think — I 
don’t know — I don’t think Bums — I think we prepared 
most of those papers in that deal. When we made the 
contract to sell Bums, I think we drew up the papers. 

16 But in writing it up you were influenced by what 
he wanted in there — you put into the paper what he 
wanted, essentially? A MR. TAYLOR: It was agreed 
on. This business of writing up the papers for Wright- 
Taylor Distillery Company and the U. S. Distillers, Inc., 
most of those papers were made up in New York and they 
were brought down here and explained to us. Mr. Bullitt 
was in New York a while before the papers were drawn 
up incident to the original deal with Bums. I think our 
lawyer drew them up. 

17 Then so far as you can now tell, this reference to 
the Fifty Thousand Dollar par value of the stock in Re¬ 
spondent’s Exhibit No. 4, that is something that was put 
in there and you signed? A MR. TAYLOR: It may 
have been. Probably the stock was transferred to us. 
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18 You say ‘probably the stock was transferred’ to 
you? A MR. TAYLOR: I do not remember receiving 
any of it, but if it was in the contract, we got it. 

MR. BULLITT: I am positive Wright & Tailor, Inc., 
never got any of that stock. 

19 Then your signing of this was a sort of hn accom¬ 
modation to Mr. Bums? A MR. TAYLOR: !N^>. 

20 What? A MR. TAYLOR: No, no accommoda¬ 
tion. We had nothing to accommodate him for — he was 
no friend of ours. 

21 Well, you accommodated somebody by signing this 
respondent’s Exhibit No. 4? 

MR. JACOBI: He says he does not recall. 

A MR. TAYLOR: I don’t recall anything about it. 
I did not think we ever received any stock in any other 
company — it was all cash business. 

Recross Examination of Mr. Taylor cund Mr. Bullitt by 

Mr. Jacobi: 

1 That respondent’s Exhibit No. 4 says that there was 
some stock transferred. You have no reason to believe 
that there was some stock issued to you if ihat paper 
says it was? A MR. TAYLOR: I don’t reinember it, 
that’s all. 

2 The fact that Mr. Bullitt says he does not remember 
getting any stock does not mean that you say that no 
stock was issued? A MR. TAYLOR: I don’t remem¬ 
ber if it was issued. I don’t remember anything about it 
at all. I remember nothing about it except what is in that 
paper. 

• • • • 

At this point Mr. E. Leland Taylor leaves the room and 
Mr. Jacobi proceeds to cross examine Mr. Bullitt as fol¬ 
lows: 

Recross Examination of Mr. Bullitt by Mr. Jacobi: 

1 You don’t recall receiving any stock under that 
assignment? A No. 
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2 You would not be in position to say that the stock 
was not issued? A No. 

3 In other words, Wright-Taylor Distillery Company 
could have issued the stock but you just don’t recall re¬ 
ceiving it? A No. 


Redirect Examination of Mr. Bullitt by Mr. Kalish: 

1 But you would have recalled it had it been delivered 
to you? A Of course, it has been early ten years ago— 

2 (Interrupting) Now, Mr. Bullitt, you were quite 
positive here for some time, until Mr. Jacobi got in on it. 
You would have gotten it had it been delivered? A I 
say — my understanding of it was that they were to pay 
us Fifty Thousand Dollars for the good will and trade¬ 
marks. It may have been that the stock was taken up 
right away. I think the way it was finally settled, they 
paid us Fifty Thousand Dollars for the brands and trade¬ 
marks. 

3 As a matter of fact, they paid you $100.00 per barrel 
for 1600 barrels, and then they took off Fifty Thousand 
Dollars, and marked that up for the trademarks? A The 
original price agreed on was $100.00 per barrel, and Mr. 
Taylor in writing it up made a mistake and said $60.00 
a barrel. As soon as I saw it I caught it and said “This 
is wrong”, and he said “I had rather let it go as $60.00 
a barrel and pay you Fifty Thousand Dollars for the good 
will and trademarks.” 

4 Who said that? A Burns. 

5 So that in reality the whiskey was $100.00 a barrel, 
and by taking off $50,000 and paying $60.00 a barrel, that 
was the same amount? A He said instead of paying you 
$100.00 a barrel, I will pay you $60.00 a barrel and Fifty 
Thousand Dollars for the brands and trademarks, which 
will come out to about the same thing, and Mr. Taylor 
agreed to that. 

• • • • 
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At this point Mr. E. Leland Taylor returns to the room 
and the following informal conversation took place: 

MR. TAYLOR: May I see that paper again ? 

MR. KALISH: Which paper ? 

MR. TAYLOR: The paper that we had to4ay with the 
Fifty Thousand Dollars worth of stock. 

At this point Mr. Kalish hands Mr. Taylor a photostaitc 
copy of respondent’s Exhibit No. 4. 

MR. TAYLOR: I just want to see who it was signed 
by. I was thinking it was possibly another concern. July 
18, 1933, we can’t find anything on our books about it. 
Thank you. 

MR. KALISH: So, so far as your books are concerned 
they don’t reflect the receipt of that stock? 

MR. TAYLOR: No. So I thought it might have been 
some other company. 

At this point Mr. Taylor leaves the room. 

• • • • 

Recross Examination by Mr. Jacobi; 

1 Now the terms of the agreement of July 13,1933, were 
never questioned either by Wright & Taylor, Inc., or U. S. 
Distillers, Inc., was it? A No. 

2 It was agreeable to all parties signing it? A Yes. 

3 And to Wright & Taylor, Inc., who matjie the sale? 
A Yes. 

• • * • 

JAMES BURNS, being first duly sworn dn behalf of 
petitioner, testifies as follows: 

Direct Examination by Mr. Kalish: 

* • • • ! 

Q31 It is true, is it not, that neither U. s[. Distillers, 
Inc., nor Wright-Taylor Distillery Company, n<j>r Wright & 
Taylor Distilling Corporation, ever had any whiskey bot¬ 
tled with the label bearing the trade mark “Old Charter” 
on which their own name appeared as the sponsor of the 
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whiskey? In other words, there was never such a label 
as an “Old Charter” label having upon it “TJ. S. Dis¬ 
tillers, Inc.” as sponsor or distiller or producer or other¬ 
wise? A No. 

Q32 And the same holds true with Wright-Taylor Dis¬ 
tillery Company? A That is the old company, the one 
that originally acquired the label? 

Q33 That was the new Kentucky corporation which you 
organized? A No. 

Q34 It never had an “Old Charter” label with its name 
on it? A No. 

Q35 And the last Wright & Taylor Distilling Corpora¬ 
tion did not have any “Old Charter” label with its name 
on it? A No. 

Q36 So that so far as could be gleaned from these “Old 
Charter” labels, the sponsor or producer or bottler was 
always the old Wright & Taylor, Inc. of Louisville? A 
Or — pardon me — the Bemheim Distilling Company. 

Q37 I am now speaking as of 1933 A I am very con¬ 
fused on dates. 

Q3S Let me put it to you this way: So far as concerns 
any of the “Old Charter” Brand Whiskey, which was ac¬ 
quired and taken over from the old Wright & Taylor, Inc., 
all that whiskey was sold under an “Old Charter” label 
bearing the name of the old Wright & Taylor, Inc.? A 
That is right 

Q39 And not the name of the U. S. Distillers or any of 
the other concerns ? A You are quite right. 

Q40 So far as could be gleaned from these “Old Char¬ 
ter” labels, the old Wright & Taylor, Inc. was the sponsor 
and bottler of the “Old Charter” Brand? A Except the 
thousand cases that were bottled by the Bernheim Distilling 
Corporation, and I think it is 45 cases — I am not sure — 
by the Stitzel Company. 

Q41 And do you have a sample of the label which ap¬ 
peared on those? A No, I do not. 

Q42 Isn’t it a fact that it also bore the label of Wright 
& Taylor, Inc? A Well, the Stitzel I am not sure about. 





511 


On Bemheim I believe, although I am again not sure, 
that it was Bemheim, because you had to indicate I think 
whose whiskey it is. 

Q43 Isn’t it a fact that the labels for those thousand 
cases of whiskey were ordered at the time when Bemheim 
bottled these, and that they were the labels of Wright & 
Taylor, Inc.? A Maybe; I am not sure. [If you pro¬ 
duce the label I will be happy to identify it, but I am not 

sure. I 

• • • • 

Q45 Just let me interrupt a moment: Isn’t it true that 
the whiskey was first purchased by you personally? A 
That is right. j 

Q46 In other words, all that U. S. Distillers was sup¬ 
posed to have gotten by the agreement of Jhly 18, 1933, 
were things which were originally purchased by you ten 
days earlier, namely on July 8,1933? A That is right. 

Q47 In your own name? A That is right. 

Q48 Is that right? A That is right. 

Q49 By an instrument in writing? A Yes, sir. 

Q50 It is a fact, is it not, that whatever permit the 
old Wright & Taylor, Inc. had was never transferred either 
to you or to U. S. Distillers, Inc. or to Wright-Taylor 
Distillery Company, or to Wright & Taylor Distilling Cor¬ 
poration? A May I have you explain? Transferred 
from the standpoint of the Government? 

Q51 Yes. A No, it was never. 

Q52 Never transferred? A Not as far as I know. 

Q53 It is also true that such permits were not in fact 
transferable? A I do not know that 

Q54 But they were never transferred? A They were 
never transferred. We had the right — 

Q55 No, just a moment. 

BY MR. JACOBI: The witness is entitled to answer 
the question. 

BY MR. KALISH: If the witness wants to stay here 
indefinitely, yes. I mean I am not going to stop him if 
you want to extend this thing. 
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BY MR. JACOBI: He will answer your questions. 

Q55 (Continued) When you testified on your original 
examination in this case when you were called as a witness 
on behalf of the respondent, you stated that U. S. Dis¬ 
tillers, Inc. took possession of warehouse receipt certificates 
from the Old Wright & Taylor Inc. You did not mean 
that you got physical possession of them? A No. They 
were deposited in a bank as collateral against our notes. 

Q56 So that what actually happened was that Wright 
& Taylor, Inc., the old concern, endorsed those warehouse 
receipt certificates, all of them, in blank and delivered 
them into the custody of the bank in Louisville? A That 
is right. 

Q57 Is that right? A That is right. 

Q5S And they were in a condition then that they could 
be— A Taken out by us. 

Q59 Well, they could be, barring any agreement In 
other words, if there were no agreement the bank could 
dispose of those warehouse certificates to anybody? A 
No. 

Q60 I mean barring an agreement. A No. 

BY MR. JACOBI: Objected to. Just stick to the facts 
and don’t put in hypothetical questions, please. 

Q61 Let me ask you this, Mr. Burns: These ware¬ 
house receipt certificates were delivered to the bank en¬ 
dorsed by the old Wright & Taylor, Inc. endorsement in 
blank? A I think so. I am not sure about that. 

Q62 And there was accompanying it an agreement? 
A That is right; a purchase agreement 

Q63 Well, an agreement so that as you paid down 
certain monies — right? A Yes. 

Q63 (Continuing) — you could take out of the bank — 
A Those receipts. 

Q64 Receipts corresponding to it, is that right? A 
That is right 

Q65 And the fact of the matter is that all the ware¬ 
house receipts were never taken out by you? You took 
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out some of them but not all of them? A That is right. 
Q66 Is that true? A That is right. j 
Q67 In other words, you did not take oqt warehouse 
receipts for approximately 17,000 cases? Aj Something 
like that. | 

Q68 Something like that; is that right? A That is 
right. 

Q69 And warehouse receipts for other of the roughly 
4,000 or 3,500 cases you sold here and there? A That is 
right. 


Q75 Just answer this: Was that agreement fully car¬ 
ried out or was it not fully carried out? 

BY MR. JACOBI: I think that you had better exuplain 
to the witness what you mean by “fully carried out.” 

THE WITNESS: I really do not understand what 
you mean. 

Q76 Suppose we put it this way: Were the ultimate 
objectives of that agreement realized or did that agree¬ 
ment come to an end without all the provisions— A The 
agreement was never defaulted. 

Q77 I am not asking you that. 

BY MR. JACOBI: Then it was carried out. If the 
witness answered the question that it was hot defaulted 
then it must have been carried out. You are tjrying to draw 
from the witness a conclusion of law and have him state 
it, for you and for him. 

BY MR. KALISH: You are not stating it for me, you 
are stating it for him; and I object to this bald guiding 
of the witness. 

BY MR. JACOBI: You are asking the witness for a 
conclusion of law and not explaining to him the facts as 
you desire to have them, but you want him to make a state¬ 
ment that it was not carried out, for your specific pur¬ 
poses, when the witness has already testified in this pro¬ 
ceeding on his testimony in chief as to the facts which re¬ 
late to that specific agreement. You have the facts related 
to it from witnesses in Louisville, Kentucky. If you are 
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just trying to have him upset his own testimony or some¬ 
one else’s by drawing a conclusion of law or saying some¬ 
thing that is not a fact, I object. 

BY AIR. KALISH: You are not objecting. You are 
coaching the witness, counsel. 

BY AIR. JACOBI: No, I am not at all. You are not 
asking the witness a fair question. You are trying to draw 
a conclusion of law. 

BY AIR. KALISH: Any question that embarrasses you 
is not a fair question, is that it? 

BY AIR. JACOBI: That is not the fact. 

THE WITNESS: Am I to answer? 

BY AIR. KALISH: In view of Mr. Jacobi’s very gen¬ 
erous, elaborate guidance of your answer it would have 
no value as testimony in this case. 

BY AIR. JACOBI: That statement is also objection¬ 
able as it is not fact If counsel would propound a proper 
question it could be properly answered and may I suggest 
that he ask the witness what happened to the whiskey 
that was referred to in that agreement, and he could answer 
that properly without having to draw a conclusion of law 
as to whether or not the contract was fulfilled. 

BY MR . KALI SH: Unfortunately I do not believe it is 
wise for me to ask the questions that Mr. Jacobi would 
like to have me ask the witness. 

be a conclusion of law for your benefit, I am sure, and I 
certainly will object to any question that involves a con¬ 
clusion of law. 

Q78 I now show you copies of Respondent’s Exhibits 
2S-A and 28-B heretofore introduced into the record in this 
case and ask you to read them and state whether, number 
one, you received the letter of April 26, 1934, which is 
Respondent’s Exhibit 28-A, and, number two, whether you 
wrote the letter in reply under date of April 28,1934, which 
is Respondent’s Exhibit 28-B. I am just asking whether 
you received the one and wrote the other (exhibiting pa¬ 
pers to witness). A Yes. 


Q79 You received one and you wrote the other? A 
That is right. 

Q80 And the Wright-Taylor Distillery Company was 
never actually engaged in the sale of whiskey ?| A That 
is the first company? 

Q81 Yes. That is the Kentucky corporation that you 
organized. A No. 

Q82 It was never engaged in the sale of wjiiskey? A 
No. ! 

Q83 It was not active in any business? A No. 

• • • • 

Q92 Isn’t it a fact that on March 19, 1934, you ordered 
from the Colgan Letter Service of Louisville, Kentucky, a 
two-page folder pertaining to I. W. Harper Whiskey? A 
It is possible. I do not remember, but it is very much 
possible. 

Q93 I mean does that transaction recall itself to your 
mind? A No; but it is possible. I really do not re¬ 
member, but it is very much possible. I believe I was in¬ 
terested in a lot of I. W. Harper Whiskey that was pur¬ 
chased by Mr. Levy in which I had an interest, and we 
jointly tried to sell. 

Q94 And did you recall it? A I think so. 

Q95 And in reselling that I. W. Harper whiskey you 
sold warehouse receipts, didn’t you? A Tha^ is right. 

Q96 Warehouse receipt ceritficates? A That is right 

Q97 Now was the sale of warehouse receipt certificates 
for “Old Charter” any different from the s^le of ware¬ 
house receipt certificates for I. W. Harper whiskey? A 
No. | 

Q98 It was the same type of transaction ? A I would 
say yes. 

Q99 In the sale of the I. W. Harper Whiskey did you 
have any special contract with the owner o|f the I. W. 
Harper brand? A I really do not remember. I do not 
think I really purchased. It was purchased by Mr. Levy 
as far as I remember, but I owned an interest. 
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QlOO But you did help to sell it? A Yes, I did. 

Q101 And when you sold that I. W. Harper Whiskey 
the labels on that showed the bottler and sponsor; showed 
who was the bottler and the sponsor? A I think it was 
Bemheim Distilling Corporation. 

Q102 It did not show your name? A No. 

BY MR. JACOBI: By the way, does the witness know 
what the word “sponsor” means? Or do you know what 
it means, or do you know what you are asking when you 
ask him what the word “sponsor” means? 

BY MR. KALISH: It seems the thing is quite clear 
until you raise a question, Mr. Jacobi. 

BY MR. JACOBI: No, but you are asking the witness 
something which he may not know. He may not know 
what “sponsor” means. 

THE WITNESS: It is a cinch I was not a bottler. The 
license did not permit me to bottle. 

Q103 But you do know this, that the name of the com¬ 
pany appearing on a piece of package gods is generally 
regarded as a sponsor of that brand? 

BY MR. JACOBI: I object to that because that is not 
a fact in my opinion, and I do not see how you can en¬ 
deavor to convey that opinion as a fact to this witness or, 
as a matter of fact, in this record. 

Q104 Let me ask you this: When you went out to sell 
L W. Harper WTiiskey were you selling it as your brand? 
A No. 

Q105 You were selling it as a Bernheim brand? A As 
a well-known brand. 

Q106 Not your brand? A Not my brand. 

Q107 And not Mr. Levy’s brand? A No. 

Q10S And isn’t it true that you had other whiskey in¬ 
terests, such as W 7 . W. Dant? A W. W. Dant Five Star 
Special? 

Q109 Is that right? A That is right. 

QUO And did you sell any of that whiskey? 
sir. 


A Yes, 
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Qlll And were yon the owner of that W. Wi Dant? A 
I was a stockholder of the company which was the owner. 

Q112 But yon were not the owner of the brand? A 
Not by myself. 

Q113 And in selling this Five Star Special did yon rep¬ 
resent it to the trade as your brand or the brand of W. W. 
Dant? A It was a brand of a company, W. W[. Dant Dis¬ 
tilling Company, of which I was general manager. 

Q114 But you were not selling it as general manager? 
You were selling it as W. W. Dant? A Absolutely. 

Q115 And W. W. Dant’s name appeared on the labels? 
A That is right. 

• • • • 

I 

Cross Examination by Mr. Jacobi : 

XQ118 Mr. Burns, when you went to Louisville origi¬ 
nally isn’t it a fact that you went there as a representative 
of Mr. Timken and financial interests who thought that 
anything that was developed was to be handled by the com¬ 
pany that you and Mr. Timken would form or had formed? 
A Yes, sir. 

XQ119 Any deals that you made there on a large scale 
were on behalf of U. S. Distillers, Inc., isn’t that correct? 
A That is right. 

• • • • j 

XQ121 So that what you did there was ojn behalf of 
yourself and Mr. Timken and U. S. Distillers ;j that is cor¬ 
rect, isn’t it? A No. 

XQ122 In a large deal? A No. What ft did there 
originally, not having Mr. Timken’s consent, h^ knew noth¬ 
ing about this $860,000-odd purchase, I did it on my own 
behalf to start with. Realizing that it will only take $10,000 
to tie up the deal, I was assured by other interests down¬ 
town that the deal was right and they would back me. But 
in compliance with my promise to Mr. Timkenj after I had 
made the deal, — we had no such company a$ U. S. Dis¬ 
tillers at that time at all, — I have notified hind to give him 
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the details of the deal, and he consented to join me, so I 
tied up the deal under my name, and then I came to New 
York and disclosed all the details, and he agreed to go in 
with me, and we formed the U. S. Distillers Company. 

XQ123 In other words, you took the option in your own 
name and he — A No, it was not an option. It was a 
contract 

XQ124 But you took it in your own name and the ulti¬ 
mate agreement was made with the U. S. Distillers? A 
That is right 

XQ125 It is also a fact that you bought some 156 cases 
of whiskey in your own name personally for your own dis¬ 
tribution to sell; that is true, isn’t it? 

BY MB. KALISH: How many cases ? 

BY MR. JACOBI: 156 cases or thereabouts. A Well, 
everything I bought went to the U. S. Distillers. 

XQ126 There was a thousand cases of whiskey bot¬ 
tled for you later and that was for you personally, was it 
not? Bottled by Bemheim Distilling Corporation? A 
That also went into U. S. Distillers. 

• • • • 

XQ12S That was the deal in which Mr. Kalish referred 
to some labels being printed and asked you whether or not 
the Bemheim name appeared on it, or whether your name 
appeared on it, or some other name. Do you know whether 
or not the labels for those thousand cases, for instance, had 
the name of Wright & Taylor, Inc. on it, or don’t you recall 
that? A I do not recall it. 

• • • • 

XQ130 In other words, if it was not on the front label 
it had to be a back label on which the distiller’s name ap¬ 
peared? A If there was Wright & Taylor’s name on the 
front there was on the back of it saying where it was made 
and who originally distilled that whiskey. 

BY MR. KALISH: That is merely an inference now 
based on what vou think the law was. 

90 
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BY MR. JACOBI: Are you cross examining him or 
telling him, Mr. Kalish? 

i 

• • • • 

i 

XQ132 I was referring to a letter. A Yes, we have 
printed letters. 

XQ133 So that these companies were engaged in a 
business to the degree of trying to sell that whiskey, were 
they not? A You bet your life we had to sep. it We 
owed the money and we could not buy it unless we sold it 

BY MR. KALISH: Who is we ? 

THE WITNESS: The U. S. Distillers. 

XQ134 There was an agreement somewhere between 
U. S. Distillers and Wright & Taylor Distilling Corpora¬ 
tion, wasn’t there, to sell some bottled goods or barrels? A 
Yes. 

XQ135 Which was it, do you recall? A You are talk¬ 
ing about the second company, the Maryland corporation? 

XQ136 Yes. A Well, when U. S. Distillejrs sold to 
them the trade marks, all the trade marks that we originally 
acquired, also the barreled goods, we gave them an exclu¬ 
sive agency contracting to sell our 20,000 cages of the 
Wright & Taylor whiskey which we originally purchased 
at the commission of $7.50; I think it was, a caie. Out of 
this came out this lawsuit. 

XQ137 So that that company was engaged in the liquor 
business to the extent of having the right to selJl whiskey? 
A Well, they entered into this contract. They never did 
anything much. 

XQ138 The question was asked you previously, Were 
they ever engaged in the whiskey business, and I think you 
said No, and I want to make it clear to what Extent they 
were or were not engaged. A Well, they formed a com¬ 
pany to go into the whiskey business and that thing never 
materialized. 

XQ139 But they had the agreement to do it? A Oh 
yes. 








520 


XQ140 And there were some letters prepared and sent 
out in an effort to sell some of the whiskey, wasn’t that 
true? A That is right. 

XQ141 When you deposited the warehouse receipts 
with the bank in Louisville after the purchase of the whis¬ 
key from Wright & Taylor, Inc., the holding company, these 
warehouse receipts did not represent all the whiskey, did 
they, Mr. Burns? Or isn’t it a fact that some of the whis¬ 
key was withdrawn for the cash you had put up. A No. 
The first $200,000 had to be paid in without our withdraw¬ 
ing anything, so we never had any possession of those ware¬ 
house receipts until after $200,000 had been paid in. 

XQ142 You mean you personally did not have, nor the 
U. S. Distillers? A Nobody. The Union National Bank 
had them. Wright & Taylor deposited those receipts. 

XQ143 And there were notes up there as collateral? A 
That is right. 

XQ144 They were put up first as collateral against the 
loan? A Against the purchasing agreement. 

XQ145 As I understand it, later on there were sold back 
to ’Wright & Taylor, Inc. approximately 17,000 cases? A 
That is right. 

XQ146 That was a new and different transaction from 
the original one, wasn’t it? In other words, your original 
transaction called for you to purchase the 20,500 cases and 
the barreled goods, and when you sold these 17,000 back to 
Wright & Taylor that was a new transaction? A Well, it 
was new in the fact that it was a new transaction, but it did 
have in that agreement that all our obligations and every¬ 
thing under the U. S. Distillers and Wright & Taylor con¬ 
tract would be cancelled. 

XQ147 Because at that stage you had paid up for all 
you had purchased or withdrawn, isn’t that right? In 
other words, everything that had been withdrawn up to that 
time had been taken care of at the bank? A Well, it could 
not have been withdrawn any other way, but payments were 
becoming due and we could not meet them and they wanted 
the whiskey back, and we made a deal with them. They 
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gave us so much a case and we cancelled the whole deal. 

XQ148 And, as I say, the deal to take it back was a new 
transaction? A Sure it was new. 

• • . 

XQ151 When you went to Louisville, Kentucky, you 
went down there for the purpose of engaging, as I under¬ 
stand it, in the liquor business, didn’t you? When you 
first went down there it was your desire to go iAto the liquor 
business at that time in some form? A Yes, I could buy 
the right distillery. 

XQ152 And you made all the deals it was possible to 
make in connection with the purchase and sale of whiskey, 
is that right? A That is right. 

XQ153 And this W. W. Dant situation whs one thing 
and the Wright & Taylor situation was anothe^*? A That 
is right. 

• • • • 

Redirect Examination by Mr. Kalish: 

RDQ160 When you went down to Louisville in July of 
1933 you made a written contract with Wright & Taylor, 
Inc. on July 8, 1933? A Something like that. I presume 
that is right. 

RDQ161 Approximately 10 days before the date of the 
agreement which is in evidence here as Respondent’s Ex¬ 
hibit 3? A That is right. 

RDQ162 And that agreement was betweeh you person¬ 
ally and Wright & Taylor, Inc? A That is right. 

RDQ163 And that written agreement of July 8, 1933, 
covered all the properties which were later covered by the 
agreement of Respondent’s Exhibit 3? A I presume so, 
yes. I know I turned everything over to the TJ. S. Distillers. 

RDQ164 But at any rate that July 8, 19^3, agreement 
between you personally and Wright & Taylor, Inc. covered 
the same properties? A That is right. 

• • • • 
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Recross Examination by Mr. Jacobi: 

RXQ169 When you cancelled the old deal you had to 
make a new deal for them to take over the 17,000 cases of 
whiskey and pay a profit to you for them, didn’t you? A 
Yes. 

RXQ170 In other words, there was a new transaction in¬ 
volved whereby you made money on the resale of 17,000 
cases back to Wright & Taylor, Inc., isn’t that a fact? A 
That is right. 


BEN R. SHAVER, a witness called on behalf of the Re¬ 
spondent, having been duly sworn, testified as follows: 

Direct Examination by Mr. Jacobi: 

Ql Please state your full name, age, residence and occu¬ 
pation? A Ben R. Shaver; thirty-seven; 2112 Strathmoor 
Boulevard, Louisville, Kentucky; Assistant Treasurer of 
the-Bemheim Distilling Company. 

Q2 How long have you been connected with the Bern- 
heim Distilling Company? A Almost six and a half years. 

Q3 What have been your duties, generally? A Ac¬ 
counting, primarily, and presently plant management in 
conjunction with, accounting duties. 

Q4 And as an accountant I take it you are familiar to 
some extent with the books of the company and the records? 
A lam. 

Q5 There has been some testimony given in this pro¬ 
ceeding relating to the order given for the bottling of 1,000 
cases of Old Charter whiskey at the request of or on behalf 
of James Bums: Can you trace through your records the 
complete transaction involving the bottling of 1,000 cases 
or thereabouts of Old Charter whiskey? A Yes, I can 
trace that transaction. 

MR. KALISH: Just let me interpose a qualifying ques¬ 
tion for a moment: Are these records any records which 
this witness made in the first instance, or which were made 
under his direct supervision? 
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MB. JACOBI: I suggest that you withhold all questions 
until cross-examination and let the witness proceed in an 
orderly fashion with the direct examination, interposing 
your objections as you see fit. 

Q6 Will you please, Mr. Shaver, since you have indi¬ 
cated that you are familiar with the records of the Com¬ 
pany, examine the books that have already been referred to 
here, if you see them, and producing any other books and 
records which you may need to trace this transaction involv¬ 
ing the 1,000 cases of Old Charter as far as is possible for 
you to do so? A Your question first was in donnection 
with the bottling, but your later question, I believe, you 
went further than the mere bottling of the cases? 

Q7 I want the bottling of the cases and any records that 
you have relating to the shipment of the merchandise? A 
Very well. The first record I have and am familiar with is 
the bottling record. 

Q8 That is Respondent’s Exhibit No. 31? A Yes. 
This record has been kept by the Company for a consider¬ 
able period of time; it is the custom to record in this record 
all bottling that the company did. On Pages 149 and 150 of 
the record, under date of July 29, 1933, appears an entry 
recording the bottling of 980 cases of Old Charter, and un¬ 
der date of July 31, 1933, an entry recording t}ie bottling 
of 20 cases of Old Charter, which two make up the 1,000 
cases of Old Charter. The notation also on thi^ record in¬ 
dicates that it was bottled for the Burns order, j 

• • • • 

i 

Q24 You are now referring to a book which I shall 
identify by 11 Exhibit No. 49’ ’. ! 

Said book was marked for identification “Respondent’s 
Exhibit No. 49 For Identification”. 

A This invoice is in the regular binder where the com¬ 
pany recorded or filed invoices covering sales. 

Q25 And that invoice bears what number? A Bears 
No. 36 in the series. 


I 
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Q26 With respect to the date appearing thereon would 
you care to make any comment? A The invoice bears 
two dates, one October 14,1933, and in a circle the date July 
21,1933 with the words “as of”. I believe that this trans¬ 
action with Mr. Burns took place some time in July, prob¬ 
ably as of July 21, 1933, which explains the use of the two 
dates on the invoice. 

Q27 The invoice, however, was made out in chronologi¬ 
cal sequence? A As of the month of October, but referred 
back to the date when the agreement and transaction with 
Mr. Bums originated. This invoice refers to the series of 
warehouse receipts which I have already referred to cover¬ 
ing five and ten case lots of this whiskey at a time. So much 
for that. Now, getting back to the invoices in connection 
with the shipments and deliveries: In connection with 
these deliveries I have prepared — 

MR. JACOBI: (Interrupting) Just a minute: The wit¬ 
ness is producing now a book which I shall mark for identi¬ 
fication as “Respondent’s Exhibit No. 50”. 

Said book was marked for identification “Respondent’s 
Exhibit No. 50 For Identification”. 

Q28 Now, go ahead. A To facilitate the locating of 
these various invoices covering the shipments I have pre¬ 
pared a list, and I find that the first delivery took place on 
February 14, 1934, as shown by Invoice No. 565. 

Q29 Appearing in Exhibit No. 50? A Appearing in 
Exhibit No. 50. 

Q30 And the merchandise covered in there was deliv¬ 
ered to whom? 

MR. KALISH: What was the date? 

A February 14, 1934. This invoice shows the delivery 
of five cases to Julius Loeser & Company, 1015 South State 
Street, Chicago, Illinois. The serial numbers are the first 
five serials that have been shown by the bottling record and 
invoice rendered to Mr. Burns in connection with the sale, 
and as also shown by one of the warehouse receipts pre¬ 
viously referred to, being receipt No. 1136 in Exhibit No. 38. 


i 
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Q31 Then, in other words, the serial numbers appear¬ 
ing on Invoice No. 565 of Exhibit 50 correspond with the 
serial numbers appearing on Certificate No. 11$6 in Exhibit 
No. 38: Is that correct? A Correct. 

Q32 And that invoice was sent to whom? A It was 
rendered to Mr. James Burns. The invoice fans charged 
to Mr. Burns, and as I have already stated, the shipment 
went to Julius Loeser & Company. 


Cross Examination by Mr. Kalish\: 


• • • • 

i 

XQ157 How does the company regard the 'ownership of 
whiskey which it distils for someone else? 4- We would 
regard it as our property until the whiskey had been 
invoiced. 

XQ158 So that as the whiskey comes out pf the still or 
out of the condenser, so to speak, and until the whiskey 
is actually invoiced to the customer it is regarded as Bem- 
heim’s property? A That pretty much depends on what 
the agreement was; how the deal was made 4nd the trans¬ 
action was carried out. 

MR. JACOBI: I think you should make your situation 
very clear to the witness, because there are any number 
of ways in which the matter may come up. I think it is 
fair to the witness and for the benefit of tbe record that 
you be very specific as to what you mean. 

MR. KALISH: Perhaps I will let the witness state for 
the record the several different types or arrangements or 
deals which are customary in distilling whiskey for others. 

MR. JACOBI: I object to that because that is outside 
of the direct examination. If you want any specific point 
explained I think you should make the point clear to him 
as to what you want, but what may be customary in one 
plant may not be in another. 

MR. KALISH: I am speaking only of Bernheim. 


I 
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MR. JACOBI: And what Bemheim may do for one 
customer it may not do for another; I think you should 
specify definitely what you want the man to answer. 

• • • • 

XQ198 Now, going to Exhibit No. 33, which is the Stit- 
zel warehouse receipt No. 1565 about which you have just 
testified, tell me to whom that certificate was issued in the 
first instance? A It was issued to the order of Wright 
& Taylor, Inc. 

XQ199 That Wright & Taylor, Inc. is this old concern 
here in town in the Francis Building? A Yes, sir. 

XQ200 Now, will you look at that same warehouse re¬ 
ceipt, marked “Exhibit No. 33”, and tell, if you can, 
from the endorsement on that warehouse receipt, as to who 
it is from whom Bernheim acquired that warehouse receipt 
on or about — well, between December 18,1933 and Decem¬ 
ber 29, 1933? A You cannot tell definitely from the en¬ 
dorsements from whom Bernheim acquired the receipts. 

XQ201 Well, what is the primary indication of the en¬ 
dorsement? A I don’t quite understand. 

XQ202 In other words — well, let me clear that: In 
the absence of anything to the contrary that may be shown 
by other records the assumption would be, would it not, 
that this warehouse receipt was acquired by Bernheim from 
Wright & Taylor, to whom the thing was originally issued? 
A Not necessarily. 

XQ203 But in all probability? A Not necessarily, no, 
sir. 

XQ204 Then, will you go back to your book now, to 
your check book, and show your check of December 18, 
1933 which was made out in payment? A This notation 
on the payment indicated that the payment was issued by 
the New York office, therefore, I would not have the check 
book in Louisville. 

XQ205 But the New York office would have that? A I 
cannot answer that. 
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(At this point there was a short discussion off the rec¬ 
ord.) 

XQ206 Now, Mr. Shaver, the indication on the face of 
Stitzel warehouse receipt certificate No. 1617 and No. 1618 
is that Bemheim caused Stitzel certificate No. 1565 to be 
reissued into four certificates for fractional amounts of 
the original receipt: Right? A Correct. 

XQ207 And caused two of these, namely, 1617 and 1618, 
to be issued to the Penn-Maryland Corporation : Is that 
right? A Yes, sir. 

XQ208 That means that so much of the whiskey as is 
represented by these two certificates, Nos. 1617 1 and 1618, 
had thereby been sold by the Bernheim Company to the 
Penn-Maryland: Is that right? A Yes, sir. 

XQ209 But what became of it after Penn-Maryland got 
it you would not know? A I wouldn’t know. 

XQ210 Is that right? A They very evideiitly—no; I 
can’t say that. I don’t know what they did with it, from 
the receipts. 

XQ211 It was-just so much whiskey that Bernheim 
bought and promptly sold? A In bulk. 

XQ212 In bulk. And the fact that the warehouse re¬ 
ceipts— that the reissued fractional warehouse certificates 
Nos. 1617 and 1618, were issued the same day, apparently, 
when Bernheim acquired it, on December 18,1933, indicates 
that they sold it about as quickly as they acquired it? A 
It would appear so, yes. 

XQ213 So that Bernheim did not remain th£ owner for 
long of so much of the whiskey as is reflected by Stitzel 
certificates 1617 and 1618: Right? A It wduld appear 
that way. 

XQ214 Because they sold it the same day they bought 
it? A I wouldn’t say positively that Decemjber 18th is 
the day they bought it; there might be some little lag of a 
few days in settlement. 

XQ215 But substantially? A Substantially. 

XQ216 The buying and selling were approximately 
simultaneous? A Within a few days of each other. 
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XQ217 Within such time lag as business transactions 
involve? A Undoubtedly. 

XQ218 What? A It would appear that way. 

XQ219 And such transactions as are — are such trans¬ 
actions as are reflected by Stitzel warehouse receipts 1565, 
1617 and 1618 unusual in the whiskey business? A Are 
you still referring to the two sold to the Penn-Maryland? 

XQ220 Yes: Is it unusual to buy warehouse receipts 
for bulk whiskey ? A No; it is not unusual. 

XQ221 That is sort of a common type of transaction, 
is it? A Rather, yes. 

XQ222 In other words, these warehouse receipts have 
a recognized market: Isn’t that true? A True. 

XQ223 Anybody can buy them and sell them — right? 
— and make money and lose money on them ? A Possibly. 

XQ224 I mean isn’t that the general situation? A If 
they are available and there are purchasers and so forth, 
yes. 

XQ225 I mean just like the stock of a corporation — jf 
the stock is available you can buy it: Right? A Yes, 
sir. 

I 

XQ226 And if you can find a purchaser you can sell 
it? A Right. 

XQ227 The price in each case depends on what the 
seller and buyer can agree on? A Right. 

XQ228 It is just an open market situation — it is an 
open market transaction, a common market transaction? 
A It is a common market transaction, I should say. 

XQ229 Then, the other 202 barrels — no — well, the 
other barrels, whatever they are, on Stitzel warehouse 
receipt certificates 1619 and 1620, which are marked Ex¬ 
hibits 42 and 43, which appear to have been issued, when 
they were issued on December 18th, to the Bernheim Dis¬ 
tilling Company, indicate that this much of this original 
lot of 1,189 barrels Bernheim temporarily kept, at least: 
Right? A Right. 

XQ230 Can you tell how long Bernheim kept this lot of 
whiskey reflected by these last two mentioned warehouse 
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receipt certificates? A You cannot tell from th£ endorse¬ 
ment how long, no, sir. 

XQ231 But that would be shown by your books ? — At 
some time Bemheim did sell those two certificates also: 
That is true? A That is right. 

XQ232 They sold them? A Yes, sir. 

XQ233 What book would show when they sold them 
and who they sold them to? A It is again a question 
of looking through some three or four to find which record 
they were using to record such a transaction at that time. 

XQ234 Would you mind looking through and telling me 
when these two certificates were sold and to \|hom they 
were sold? 

(The witness left and later returned.) 

A I find an entry on the general journal again, indicat¬ 
ing that these barrels were sold to the Distillers and 
Brewers Corporation by Mr. Schwarzhaupt’s office in New 
York some time between the date they were acquired and 
December 31st. The entry does not bear the exact date. 

XQ235 What was that company? A Distillers and 
Brewers Corporation. 

XQ236 Between December 18, 1933 and December 31, 
1933: Is that your statement? A It was soldi before the 
end of December. 

XQ237 Well, it was between those dates? A The re¬ 
ceipts were dated December 18th, so I presume— 

MR. JACOBI: (Interrupting) Did you tell him De¬ 
cember 18th, or did he say December 18th? A Insasmuch 
as the receipts are dated December 18th I presume they 
were sold either after that date, December 18,1933 — they 
were sold somewhere — even on that date or after that 
date — or possibly it could have been a day or two before; 
I have no definite assurance; but they were sold;by Decem¬ 
ber 31,1933. 

XQ238 Then, so far as Bemheim is concerned — so far 
as concerns the title to the 1,189 barrels of whiskey re¬ 
flected by the original Stitzel warehouse receipt certificate 
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No. 1565, it was just in Bernheim a very short time? A It 
would appear that way. 

XQ239 Have you any idea as to the circumstances or 
reason for Bernheim purchasing and promptly reselling 
this lot of 1,189 barrels of whiskey? A I was only the 
accountant and I was not interested in the policies, did 
not concern myself with the policies of the company. 

XQ240 But it is not the only transaction of that type 
that Bernheim has had; Bernheim has at other times 
bought and sold warehouse receipts? A Occasionally — 
not — yes, there have been some other transactions where 
they bought and sold warehouse receipts. 

XQ241 With the general idea of making money on the 
sale? A It is hoped to. 

XQ242 That is the general motive? A The general 
motive, sure. 

XQ243 In other words, you buy a warehouse receipt 
for a price which you think is less than what you can 
sell it at, and then try to sell it at a higher price ? A You 
always want to make a profit; you would hardly buy some¬ 
thing expecting to realize a loss on it. 

• • • • 

XQ408 These other 411 barrels about which you speak 
were also unbranded, like the 1,189? A Yes, so far as 
I know it was. 

XQ409 Can you show what happened to that 411 bar¬ 
rels? A Yes. That record laying right there indicates it. 

MB. JACOBI: The witness has already testified about 
that on direct and on cross-examination; you have gone 
through that before. 

THE WITNESS: Exhibit No. 58. 

MB. JACOBI: You are just repeating something already 
testified to on direct and on cross-examination. 

MB. KALISH: Just be a little patient; I don’t know 
this as well as you. I think you spent weeks preparing 
this, and unloaded a lot of books on me that are brand 
new to me. 


XQ410 Have you any records to show the battling of 
the whiskey indicated on the pages marked X and Y in 
Exhibit No. 58 ? A No, sir; I have not. 

XQ411 Where would that be found? A It was not 
bottled here at this plant. I don’t know. 

XQ412 Do you know where it was bottled? A I don’t 
know whether it was bottled; I don’t know wh^t became 
of it. That record indicates our disposal of it. 

XQ413 But it does not indicate what happened to it? 
A No. j 

XQ414 So far as you know, from the records here avail¬ 
able, it may still be in some storage warehouse? A That 
is conceivable. 

XQ415 Or it may have been bottled under ahy one of 
one hundred different brands? A The records don’t 
show it. 

XQ416 So, so far as the records show, it could have 
been bottled under any one of one hundred different 
brands? A So far as the records show it left here, and 
that is all. 

MR. JACOBI: I want to say on the record there is no 
contention that that was bottled under Old Charter. It 
might have been — it may be that it was or was not; there 
is no contention as to that. 

MR. KALISH: You might have saved a lot j of time if 
you had made that statement sooner. 

MR. JACOBI: Mr. Shaver never testified to the bot¬ 
tling of the 411 barrels; he only testified to the receiving 
of it and making of it. 




JOINT APPENDIX TO BRIEFS 
(3 Vols.) VoL m, Pages 532 to 730 


Imtpii 


Defendant-Appellant, 


Old Charter Distillery Co., Inc., 
v Plaintiff-Appellee, 

Commissioner of Patents. 
Defendant-Appellee 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeak 

ter the District of Gofumb: 

Cir&til 

FILED FEB 1 5 1949 


Wilson - Eras printing Co. - HE 6003 - Washington l. D. C. 









INDEX OF EXHIBITS* 


DEFENDANT-APPELLANT’S (PETITIONER’S) EXHIBITS 


Number 

Description 

Identified** 

Repro- 

Reeeived *** duced »t 

1 

Certificate of Registration No. 311,038 granted 
to Continental Distilling Corporation on March 
13, 1934 (on application filed November 22, 
1933) on trade-mark “CHARTER OAK” 

177-9 

1 

123-4 

532 

2 

Letter dated January 18,1938 from Milton B. 
Seasonwein to Continental Distilling Corpora¬ 
tion, requesting discontinuance of use of 
“CHARTER OAK” as constituting infringe¬ 
ment of Old Charter Distillery Co. Inc. ’s reg¬ 
istered trade-mark “OLD CHARTER” 

179-80 

! 

| 

j 

99 

179-80 

2-a 

Letter dated Jan. 21, 1938 from Leonard L. 
Kalish to Milton B. Seasonwein, answering 
letter of Exhibit 2 and requesting copies of 
documents showing title. 

P. Ti^. 447 

1 

I 

l 

1 

1 

99 

533 

2-b 

Letter dated Feb. 3, 1938 from Seasonwein to 
Kalish, answering Exhibit 2-a and outlining 
chain of title to trade-mark “OLD CHAR- 
TER”. 

>> 

1 

1 

1 

1 

99 

534-6 

2-c 

Letter dated Mar. 8, 1938 from Seasonwein to 
Kalish inquiring as to decision. 

>> 

1 

99 

536 

2-d 

Letter dated Apr. 6,1938 from Seasonwein to 
Kalish again inquiring as to decision. 

” 

1 

1 

99 

537 

2-e 

Letter dated Apr. 23,1938 from Seasonwein to 
Kalish following up letter of Exhibit 2-d. 

99 

i 

99 


2-f 

Letter from Kalish to Seasonwein dated Apr. 
26,1938 asking for documents to support state¬ 
ments of succession contained in Exhibit 2-b. 

- 

• 

99 

539 


* all exhibits including those not reproduced in this Joint Appendix. 


** refers to point at which exhibits were originally identified eithe^ in the Patent 
Office or in the District Court. Where point of identification is not reproduced 
in this Joint Appendix, it is referenced to the original typewritten transcript of 

petitioner’s or respondent’s testimony in the Patent Office, as “P. Tr. _” or 

“R. Tr.”. All other page numbers refer to pages of this Joint Appendix. 

*** refers to point at which exhibits were received in evidence in District Court. 




11 


INDEX OF EXHIBITS (Continued) 


Somber 

i 

Description 

Identified ** 

Received *** 

Repro¬ 
duced at 

3 

Letter dated July 18,1933 from Wright & Tay¬ 
lor to Citizens Union National Bank, trans¬ 
mitting five notes of U. S. Distillers, Inc., and 
three warehouse receipts and outlining terms 
for delivering warehouse receipts upon pay¬ 
ment of notes. 

B. Tr. 837 

123-4 

540-2 

r 

4 

Letter dated Dec. 21,1933 from Bemheim Dis¬ 
tilling Company to Emil Schwarzhaupt, trans- 
mitting four warehouse receipts for 1189 bar¬ 
rels of whiskev. 

it 

tt 

N.B.* 

i 

'r 

5 

Certified copy of Certificate of Incorporation 
of U. S. Distillers, Inc. as filed with the Secre¬ 
tary of State of Delaware on July 13,1933. 

186-96 

tt 

N.R. 

6 

Certified copy of Annual Beport of U. S. Dis¬ 
tillers, Inc., as filed with the Secretary of State 
of Delaware on Jan. 2,1934. 

>> 

tt 

N.B. 

7 

Certified copv of Annual Beport of U. S. Dis- 
tillers, Inc. as filed with the Secretary of State 
of Delaware on Jart. 1,1935. 

tt 

tt 

N.B. 

8 ' 

Certificate of Consent of Stockholders to Dis¬ 
solution of U. S. Distillers, Inc. filed with the 
Secretary of State of Delaware on June 25, 
1935. 

tt 

tt 

N.B. 

i 

t 

9 

Certified copy of Articles of Incorporation of 
Wright-Taylor Distillery Company as filed 
with the County Clerk of Jefferson County, 
Kentucky on July 17, 1933 with amendment 
dated Nov. 16, 1933 changing name to Ken- 
tucky Maturing Corporation 

tt 

>y 

" • ■ s 

N.B. 

10 

No corresponding exhibit filed 




11 

No corresponding exhibit filed 




12 

Certified copy of Certificate of Incorporation 
of Wright & Taylor Distilling Corporation as 
received and approved by the Maryland State 
Tax Commission on Sept. 29,1933 

tt 

tt 

N.B. 

13 

No corresponding exhibit filed 





• This exhibit, although included in the Record on Appeal is not reproduced in this 
Joist Appendix. 





INDEX OF EXHIBITS (Continued) I iii 


Number 

Description 

Identified ** 

Received *** 

Repro¬ 
duced at 

14 

Certified copy of Articles of Dissolution of 
Wright & Taylor Distilling Corporation as 
received and approved by the Maryland State 
Tax Commission on June 14,1935 

186-96 

1 

| 

| 

123-4 

• 

NJEt. 

15 

No corresponding exhibit filed 




16 

Certified copy of Certificate of Incorporation 
of Bemheim Distilling Company as filed with 
the West Virginia Secretary of State on July 
1,1903. 

f’ 

1 

I 

tt 

N.R. 

17 

Certificate of West Virginia Secretary of State 
dated June 15, 1910, attesting to the dissolu¬ 
tion of Bernheim Distilling Company, a West 
Virginia corporation, pursuant to resolution 
adopted May 17,1910 

” 

1 

| 

1 

1 

1 

| 

1 

1 

tt 

NJJ. 

18 

Certified copy of Articles of Incorporation of 
Bernheim Distilling Company, a Kentucky 
corporation, as filed with the County Clerk of 
Jefferson County, Kentucky, on May 13,1910, 
with amendments to April 16,1941 


i 

1 

| 

i 

i 

tt 

NJ5L 

19 . 

Statement of Dissolution of Bernheim Dis¬ 
tilling Company, a Kentucky corporation, 
dated March 11,1937 


i 

I 

tt 

N.R. 

i 

20 

Certified copy of Articles of Incorporation of 
Old Dignity Distilling Company, Incorpo- 
rated, a Kentucky corporation, as filed with 
the County Clerk of Kenton County, Ken¬ 
tucky, on October 26, 1934, with amendments 
to April 16,1941 


i 

» 

I 

l 

tt 

% 

NJL 

i 

t 

21 

Amended Articles of Incorporation of Old 
Dignity Distilling Company, Incorporated, 
changing name to “Bernheim Distilling Com- 
pany” as dated Oct. 14,1937 and filed with the 
County Clerk of Kenton County, Kentucky, 
on October 15,1937 

1 

| 

I 

1 

it 

tt 

N.R. 

* 

22 

No corresponding exhibit filed 

1 

j 




23 

No corresponding exhibit filed 

1 

L 



i 







IV 


INDEX OF EXHIBITS (Continued) 



Description 

Identified ** 

Received *** 

Repro- 
' duced at 

24 

Certified copy of Certificate of Incorporation 
of Bemheim Distilling Company, a Delaware 
corporation, as filed with the Delaware Secre¬ 
tary of State on March 2,1937 

186-96 

123-4 

N.R. 

25 

No corresponding exhibit filed 

• 



26 

Certified copy of Certificate of Consent of 
Stockholders to Dissolution of Bemheim Dis¬ 
tilling Company, as filed with the Delaware 
Secretary of State on Oct. 18,1937 


yy 

. 

N.R. 

27 

Certified copy of Certificate of Incorporation 
of Henry Clic & Company, a Delaware corpo¬ 
ration, as filed with the Delaware Secretary 
of State, on Nov. 24,1933. 

>> 

yy 

N.R. 

28 

Certified copy of Certificate of Amendment of 
Certificate of Incorporation of Henry Clic & 
Company, changing the name of the corpora¬ 
tion to “Old Charter Distillery Co.”, as filed 
with the Delaware Secretary of State on May 
25,1937. 

yy 

yy 

N.R. 

29 

Certified copies of Annual Reports filed bv 
Henry Clic & Company (name changed to Old 
Charter Distillery Co.) for the years 1933 to 
1940, incL 

yy 

yy 

N.R. 

30 

Printed Annual Statements of Schenley Dis¬ 
tillers Corporation for the years 1934 to 1938, 
incL and amended Annual Reports of Schen¬ 
ley Distillers Corporation for the year 1939 
and for the fiscal year ending August 31,1940. 

yy 

yy 

N.R. 

31 

Copy of Petition for Cancellation in Cane. No. 
3436 filed in the Patent Office on Oct. 4, 1938 
by Old Charter Distillery Co., Inc. against 
Contiental Distilling Corporation’s “CHAR¬ 
TER OAK” Registration No. 311,038. 

yy 

yy 

N.R. 

32 

Copy of official communication of Examiner, 
dated Oct. 19,19385 in Cane. No. 3436. 

yy 

yy 

N.R. 

33 

Copy of Answer filed Nov. 18, 1938 in Cane. 
No. 3436. 

yy 

yy 

N.R. 









V 


INDEX OF EXHIBITS (Continued)! 

I 


Number 

Description 

i 

Identified ** 

Received *** 

Repro¬ 
duced at 

34 

Copy of official communication of Examiner, 
dated Nov. 21,1938 in Cane. No. 3436. 

] 

L86-96 

123-4 

NJ8. 

35 

Copy of Stipulation filed Jan. 13,1939 in Cane. 
No. 3436. 


” 

j 

| 

yy 

N.E. 

36 

Copy of official communication dated Jan. 17, 
1939 in Cane. No. 3436. 


I 

yy 

N.R. 

37 

Copy of motion for Extension of Time filed 
Feb. 6, 1939 in Cane. No. 3436, with accom¬ 
panying affidavit. 


1 ” 

1 

1 

| 

” 

N.R. 

38 

Copy of official communication of Examiner, 
dated Feb. 15,1939 in Cane. No. 3436. 


; „ 

1 

i 

yy 

N.R. 

39 

Copy of Motion for Extension of Time to 
Complete Testimony-In-Chief and accompany¬ 
ing affidavit .in Cancellation No. 3436, as filed 
April 6,1939 


j* 

i 

i 

i 

i 

i 

yy 

N.R. 

40 

Copy of respondent’s opposition to petition¬ 
er’s motion and exhibits 1-11 accompanying 
same, in Cane. No. 3436, as filed Apr. 13,1939 


i tf 

I 

yy 

NJJ. 

\ 

41 

Copy of petitioner’s supplemental showing on 
motion for extension of time and accompany¬ 
ing affidavits, in Cane. No. 3436, as filed April 
20,1939 

1 

>> 

yy 

yy 

N.R. 

NJK. 

« 

42 

Copy of respondent’s reply to petitioner’s sup¬ 
plemental showing, in Cane. No. 3436, as filed 
April 26,1939 

| 

l 

yy 

yy 

N.R. - 

43 

Copy of typewritten Transcript of Testimony 
on behalf of Old Charter Distillery Co., Incor¬ 
porated, in Cane. No. 3436, filed on April 26, 
1939 as Respondent’s Exhibit 12 therein. 

1 

| 

1 

1 

1 

yy 

yy 

N.R. 

« 

44 

Copy of affidavit of Leonard L. Kalish contra 
petitioner’s motion for extension of time, in 
Cane. No. 3436, as filed May 10,1939 

1 

yy 

yy 

N.R. 

i 

45 

Copy of Examiner’s communication dated 
May 18,1939, in Cane. No. 3436 

i 

1 

yy 

yy 

N.R. 

46 

Copy of Withdrawal of Petition for Cancel¬ 
lation, in Cane. No. 3436, as filed July 11,1939. 


yy 

yy 

N.R. 



VI 


INDEX OF EXHIBITS (Continued) 


_ . xtopro* 

Xsabfr Description Identified ** Received *** dnced at 


47 

Copy of Examiner’s communication dated 
July 13,1939, dismissing Cane. No. 3436, with¬ 
out prejudice. 

186-96 

123-4 

N.R. 

48 

Copy of Respondent’s Opposition to With¬ 
drawal of Petition in Cane. No. 3436, as filed 
July 14,1939. 

n 

a 

N.R. 

49 

Copy of Examiner’s communication dated 
July 15,1939, in Cane. No. 3436. 

n 

it 

N.R. 

50 

Copy of Respondent’s Motion to Vacate Order 
of July 13, 1939, and accompanying affidavit 
in Cane. No. 3436, as filed July 15,1939. 

n 

a 

N.R. 

51 

Copy of Petitioner’s Opposition to Respond¬ 
ent’s Motion to Vacate, in Cane. No. 3436, as 
filed July 15,1939. 

n 


N.R. 

52 

Copv of Examiner’s communication dated 
July 19, 1939 in Cane. No. 3436, denying Mo¬ 
tion to Vacate. 

n 

a 

N.R. 

53 

Copv of Respondent’s Appeal to Commis- 
sioner, in Cane. No. 3436, as filed July 10,1939. 

n 

it 

N.R. 

54 

Copy of official communication dated July 
27,1939, in Cane. No. 3436. 

>> 

a 

N.R. 

55 

Copy of Commissioner’s decision dated Sep- 
tember 29, 1939, in Cane. No. 3436, denying 
respondent’s petition (appeal) 

it 

it 

N.R. 

56 

Copy of Notice of Opposition filed in the 
United States Patent Office on Nov. 30, 1937 
in Opposition No. 17,279, by Old Charter Dis¬ 
tillery Co., Incorporated against the applica¬ 
tion of The Governor and Company of Adven¬ 
turers of England Trading Into Hudson’s 
Bav, for registration of a trade-mark including 
the term “ROYAL CHARTER” 

it 

a 

N.R. 

57 

Copy of Answer in Opposition No. 17,279, as 
filed*Feb. 24,1938. 

it 

a 

N.R. 

58 

Copy of Transcript of Testimony taken on be¬ 
half of opposer in Opposition No. 17,279 

it 

ii 

N.R. 






INDEX OF EXHIBITS (Continued) 


Number 

Description 

Identified ** 

Repro- 

Received *** dueed at 

59 

Copy of Withdrawal of Opposition in Opposi¬ 
tion No. 17,279, as filed on July 5,1939 


186-96 

i 

1 

123-4 

N.R. 

60 

Copy of Examiner’s communication dated July 
7,1939, dismissing Opposition No. 17,279 with¬ 
out prejudice 


yy 

1 

yy 

N.R. 

61 

United States Trade-Mark Registration No. 
371,621 issued Oct. 3,1939 covering trade-mark 
* 4 Hudson’s Bay Royal Charter” 


yy 

1 

i 

yy 

NJR. 

62 

United States Trade-Mark Registration No. 
11,372 issued Aug. 5, 1884 to Betterton & 
Hotchkiss, covering the trade-mark “CHAR- 
TER OAK ’ ’ plus design 

, 

! ” 

i 

1 

) 


NJB. 

63 

Copy of Notice of Opposition filed in the Uni¬ 
ted States Patent Office on July 27,1934 in Op- 
sition No. 13,973 by Continental Distilling 
Corporation against an application of “Big 
4” Distilleries, Inc. for registration of 
“ROYAL OAK” 


99 

1 

yy 

N.R. 

64 

Copy of Examiner’s communication dated Au¬ 
gust 24,1934 in Opposition 13,973 



yy 

N.R. 

65 

Copy of Motion to Dismiss in Opposition No. 
13,973, as filed Sept. 22,1934 


yy 

yy 

N.R. 

66 

Copy of Examiner’s communication dated Oct. 
12, 1934, denying Motion in Opposition No. 
13,973 

i 

yy 

yy 

N.R. 

67 

Copy of Answer in Opposition No. 13,973 

I 

yy 

yy 

N.R. 

68 

Copy of Examiner’s decision dated Dec. 12, 
1936 in Opposition No. 13,973 

1 

yy 

yy 

N.R. 

69 

Copy of Commission’s decision on appeal 
dated Apr. 23,1938 in Opposition 13,973 

1 

1 

j 

i 

yy 

yy 

N.R. 

70 

Copy of Notice of Opposition filed in the Uni¬ 
ted States Patent Office on July 10,1935 in Op¬ 
position No. 14,875 by Continental Distilling 
Corporation against an application of United 
Spirit & Wine Import Corporation, for regis¬ 
tration of trade-mark “STURDY OAK” 

1 

l 

| 

1 

yy 

yy 

N.R. 







VU1 


INDEX OF EXHIBITS (Continued) 


Number 

Description 

Identified ** 

Received *** 

Repro¬ 
duced at 

71 

Copy of Examinees communication dated July 
23,1935 in Opposition No. 14,875. 

186-96 

123-4 

N.R. 

72 

Copv of Examiner’s communication dated 
Oct. 16,1935 in Opposition No. 14,875, sustain¬ 
ing Notice of Opposition. 

» j 

ii 

N.R. 

73 

Copy of Notice of Opposition filed in the 
United States Patent Office on Sept. 19, 1935 
in Opposition No. 15,096 by Continental Dis¬ 
tilling Corporation against an application of 
M. E. Gibson, doing business as The Gibson 
Distributing Co., for registration of the trade¬ 
mark “ANCIENT OAK”. 

n 

ii 

N.R. 

74 

Copy of Examiner’s communication dated Oct. 
10,1935 in Opposition No. 15,096 

n 

ii 

N.R. 

75 

Copy of Amswer in Opposition No. 15,096 

ii 

ii 

N.R. 

76 

Copy of Examiner’s decision dated Aug. 22, 
1936 in Opposition 15,096 sustaining Notice of 
Opposition. 

ii 

ii 

N.R. 

77 

CDC’s “CHARTER OAK” Registration in 

Connecticut dated April 29,1935 

• 

ii 

ii 

N.R. 

78 

CDC’s “CHARTER OAK” Registration in 
Indiana dated May 3,1935 

ii 

ii 

N.R. 

79 

CDC’s “CHARTER OAK” Registration in 
Louisiana dated May 7,1935 

ii 

ii 

N.R. 

80 

CDC’s “CHARTER OAK” Registration in 
Maryland dated April 27,1935 

ii 

ii 

N.R. 

81 

CDC’s “CHARTER OAK” Registration in 
Massachusetts, dated April 27,1935 

ii 

ii 

N.R. 

82 

CDC’s “CHARTER OAK” Registration in 
Missouri dated April 30,1935 

11 

ii 

N.R. 

i 

83 

CDC’s “CHARTER OAK” Registration in 
New Jersey dated April 27,1935 

ii 

ii 

N.R. 

84 

CDC’s “CHARTER OAK” Registration in 
New York dated April 29,1935 

ii 

ii 

NJEt 








IX 


INDEX OF EXHIBITS (Continued) 


Knmb«r 

Description 

Identified. ** 

Received *** 

Repro¬ 
duced At 

85 

CDC’s “CHARTER OAK” Registration in 
Pennsylvania, dated April 29,1935 


1^6-96 

1 

123-4 

N.R. 

86 

CDC’s “CHARTER OAK” Registration in 
Rhode Island, dated June 15,1935 


1 

99 

NJEfc. 

87 

CDC’s “CHARTER OAK” Registration in 
Wisconsin dated April 29,1935 


” 

99 

N.R. 

88 

CDC’s “CHARTER OAK” Registration in 
Michigan dated April 29,1935 


i >> 

1 

l 

99 

N.R. 

89 

Certified copy of Certificate .of Incorporation 
of Charter Oak Distilling Corporation, a Dela¬ 
ware corporation, as filed with the Delaware 
Secretary of State on April 23,1937 

1 

i >> 

1 

1 

1 

1 

I 

i 

99 

NK. 

90 

Order of Administrator of Federal Alcohol 
Administration dated Oct. 21, 1937, granting 
applications of Lewis H. Marks and others to 
take office as president, etc. of Charter Oak 
Distilling Corporation. 


a 

i 

i 

i 

i 


N JR. 

91 

No corresponding exhibit filed 




i 

92 

Certificate of Label Approval dated July 20, 
1939 covering Continental Distilling Corpora¬ 
tion ’s ‘‘ CHARTER OAK” label 


99 


543-4 

! 

93 

No corresponding exhibit filed 





94 

Photostatic copies of pages 61, 91, 105 & 111 
of the August 1937 issue of American Wine 
and Liquor Journal 

1 

1 

1 

| 

197 


N.R. 

i 

95 

Letter dated Nov. 8, 1938 from Federal Alco¬ 
hol Administration Division of the Treasury 
Department, addressed to Continental Dis¬ 
tilling Corporation, to the effect that there is 
no record of a Certificate of Approval of 
“OLD CHARTER” whiskey labels having 
been issued to either Old Charter Distilling 
Company or Bernheim Distilling Comp anv 

i i 

1 i 

I 

1 

1 

1 

1 

| 

j 

1 

| 

i 

! 

99 

99 

N.R. 

t 

i 



X 


INDEX OF EXHIBITS (Continued) 


X ember 

Description 

Identified ** 

Received *** 

Repro¬ 
duced at 

96 

Letter dated Aug. 13, 1941 from Treasury- 
Department, addressed to Leonard L. Kalish, 
to the effect that there is no record of any 
application of U. S. Distillers, Inc., having 
applied for or having been issued a Certificate 
of Approval on 4 ‘OLD CHARTER” labels 

197 

J 

' 

123-4 

N.R. 

97 

Letter dated Aug. 13, 1941 from Treasury 
Department, addressed to Leonard L. Kalish, 
to the effect that there is no record of Schen- 
ley Distillers Corporation having applied for 
or having obtained a Certificate of Approval 
covering “OLD CHARTER” labels 

77 

! 

>> 

N.R. 

98 

Letter dated Aug. 13,1941 from Treasury De¬ 
partment, addressed to Leonard L. Kalish, 
to the effect that there is no record of Schen- 
ley Products Company having applied for or 
having obtained a certificate of Approval cov¬ 
ering “OLD CHARTER” labels 

77 

>> 

N.R. 

99 

Letter dated Aug. 13,1941 from Treasury De¬ 
partment, addressed to Leonard L. Kalish, 
to the effect that there is no record of Schen- 
ley Distributors, Inc. having applied for or 
having obtained a Certificate of Approval cov¬ 
ering “OLD CHARTER” labels 

77 

>> 

N.R. 

100 

Mimeographed Form L-4 of the Treasury De¬ 
partment, Federal Alcohol Administration, for 
application for approval of labels of domesti¬ 
cally bottled distilled spirits 

P. Tr. 11 

>> 

NJEt. 

101-a 

to 

101-1 

Photostatic copies of ledger sheets of Wright 
& Taylor covering account of Jones Apothe¬ 
cary for the period beginning Apr. 25, 1922 
and ending Dec. 12,1935. 

P. Tr. 60 

>> 

N.R. 

102-a 

to 

102-d 

Photostatic copies of ledger sheets of Wright 
& Taylor covering the account of Julius Loeser 
& Co. for the period beginning May 16, 1934 
and ending Dec. 18,1936 

P. Tr. 63 

>> 

N.R. 

103-a 

and 

103-b 

Photostatic copies of ledger sheets of Wright 
& Taylor covering the account of James Bums 
for the period beginning July 18,1933 and end- 

P. Tr. 64 

>» 

N.R. 


ing Nov. 13,1934 







XI 


INDEX OF EXHIBITS (Continued) 


Number 


Description 


Identifii 


ified 


Received 


P. Tr. 64 


104-a 

and 

104- b 

105- a 
and 

105-b 

106 


107 


108 


109 


110-a 

to 

110-c 

111 


112 

113 


Photostatic copies of ledger sheets of Wright 
& Taylor covering the account of National 
Brokerage Co. for the period beginning Dec. 
14,1928 and ending Apr. 6,1934 

Photostatic copies of ledger sheets of Wright 
& Taylor covering the account of B. A. Rail- 
ton & Co. for the period beginning Apr. 3,1935 
and ending July 16,1936 

Photostatic copy of ledger sheets of Wright 
& Taylor covering the account of Standard 
Wholesale Liquor Co. for the period begin¬ 
ning Nov. 18,1936 and ending March 24,1937 

Photostatic copy of ledger sheets of Wright 
& Taylor covering the account of R. L. Buse 
Co. for the period beginning Dec. 15,1936 and 
ending June 12,1937 

Photostatic copy of ledger sheets of Wright 
& Taylor covering the account of L. & E. 
Wertheimer for the period beginning Nov. 17, 
1936 and ending Dec. 23,1936 

Photostatic copy of ledger sheets of Wright 
& Taylor covering the account of Fairfield 
Distillery for the period beginning Nov. 24, 
1936 and ending Dec. 10,1936 

Photostatic copies of pages of Wright & Tay¬ 
lor’s general ledger account entitled ‘‘ Pack¬ 
ages, Corks & Labels” for the period begin¬ 
ning July 14, 1927 and ending June 30, 1937 

Certified copy of testimony of E. Leland 
Taylor in the case of Levin & Smith vs. 
Wright & Taylor, Inc., Equity No. 819, U. S. 
District Court for the Western District of 
Kentucky 

This number skipped. 

it it a 


P. Tr. 66 


P. Tr. 6} 


P.Tr.6p 


P. Tr. 68 


P. Tr. 69 


P. Tr. ^7 


^94 


123-4 


it 


it 


it 


it 


it 


it 


Repro¬ 
duced at 

N.R. 

NJ l. 

NJR. 

N.R. 

NJfc. 

N.R. 

N.R. 

* 

545-7 



xii INDEX OF EXHIBITS (Continued) 


Number 

Description 

Identified ** 

Received *** 

Repro¬ 
duced *♦ 

114-A 

Carbon copy of letter dated May 10,1935 from 
Leonard L. Kalish to Post-Office Department 
inquiring as to significance of the words “The 
Charter Oak” on Connecticut Tercentenary 
stamp. 

P. Tr. 248 

123-4 

NJB. 

114-B 

Leter dated May 17,1935 from Post-Office De¬ 
partment to Leonard L. Kalish advising that 
the Department has no historical data in con¬ 
nection with the Connecticut Tercentenary 
stamp. 

J9 

»> 

N.R. 

114-C 

Printed circular dated March 28, 1935 from 
Post Office Department, describing the Con¬ 
necticut Tercentenary stamp. 

yy 

>> 

N.R. 

115 

Trade-Mark search report dated Nov. 6, 1933 
made bv Thomson Trade-Mark Research Serv- 
ice for Leonard L. Kalish, based on U. S. 
Patent Office and Common Law Records, cov¬ 
ering the mark “CHARTER OAK” for alco¬ 
holic beverages. 

P. Tr. 325 

l % * ' 

tt 

N.R. 

116 

Leonard L. Kalish’s file of correspondence 
with various Secretaries of State with respect 
to the registrability of various trade-marks 
including the mark “CHARTER OAK”. 

P. Tr. 367. 

tt 

N.R. 

117 

Title Report and Certificate of United States 
Patent Office dated Sept. 25,1941 showing that 
no Assignment, Agreement, License, Power of 
Attorney, or other instruments of writing was 
recorded up to and including Sept. 17, 1941, 
affecting trade-mark registered by Wright & 
Taylor, a co-partnership of Louisville, Ken¬ 
tucky, Registration No. 72,344 issued Jan. 19, 
1909 

198-9 

tt 

548 

118 

Certified copy of File Wrapper, Contents and 
Drawing of Continental Distilling Corpora¬ 
tion’s “CHARTER OAK” Registration No. 
311,038 issued Mar. 13,1934 

tt 

tt 

N.R. 

119 

Certified copy of File Wrapper, Contents and 
Drawing of Bemheim Distilling Company’s 
“OLD CHARTER” Registration No. 321,823 

jj 

tt 

549-51 


issued Feb. 19,1935 
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INDEX OF EXHIBITS (Continued) 

Repro- 

Xumber Description Identified ** Received *'* duced at 

120 Certified copy of pleadings in case of U. S. 198-9 123-4 NJEL 

Distillers, Inc . vs. Wright & Taylor Distilling 

Corporation et al, Action 236,047 in Jefferson . 

Circuit Court at Louisville, Kentucky, Chan¬ 
cery Branch, including Petition in Equity and 
exhibits, Amended Petition, Removal Petition 
and Bond, and Order of Removal to U. S. 

District Court for the Western District of 
Kentucky. 

I 

121 Certified copy of Second Amended Petition in ? ” N.R. 

U. S. Distillers, Inc. vs. Wright & Taylor Dis¬ 
tilling Corporation et al, identified as Action 

No. 857, after removal to the U. S. District 
Court for the Western District of Kentucky. 

122 Certified copy of James Bums’ “Affidavit on V ” N.R. 

Behalf of Plaintiff” in Action No. 857. 

I 

123 Telegram dated Nov. 6, 1933 from Kentucky P. Tr. 442 ” NJEfc. 

Secretary of State to Leonard L. Kalish 

124 Carbon copy of letter dated Nov. 15, 1933 ” ” N.R. 

from Leonard L. Kalish to Continental Dis¬ 
tilling Corporation, reporting on availability 

of “CHARTER OAK”. 

125-A Carbon copy of letter dated Dec. 7, 1933 from ” N.R. 

Leonard L. Kalish to Kentucky Secretary of 
State 

125-B Letter dated Dec. 9, 1933 from Kentucky Sec- j” ” N.R. 

retary of State to Leonard L. Kalish, reply¬ 
ing to letter of Exhibit 125-A 

126 Printed booklet entitled “THE NEXT 8 200 ” NJfc. 

YEARS”, published November, 1941 by 
Schenley Distillers Corporation 

Certificate of Kentucky Secretary of State 200-1 ” N.R. 

dated Nov. 24, 1941 to the effect that the 
name “OLD CHARTER” was not registered 
in his office up to Dec. 31,1933 


127 
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INDEX OF EXHIBITS (Continued) 


N'onber 

Description 

Identified ** 

Received *** 

Repro¬ 
duced at 

12S 

Certificate of Clerk of Jefferson County 
Court, Kentucky, dated Nov. 24, 1941 to the 
effect that the term “OLD CHARTER” was 
not registered or recorded in the records of 
trade-marks of said County up to Dec. 31, 
1933 

200-1 

123-4 

N.R. 

129 

This number skipped. 




130-A 

Treasury Department permit issued June 19, 
1933 authorizing Continental Distilling Cor¬ 
poration to manufacture 25,000 proof-gallons 
of rum 

124 

124 

552-6 

130-B 

Treasury Department permit issued July 31, 
1933 authorizing Continental Distilling Cor¬ 
poration to manufacture an additional 15,000 
proof-gallons of whiskey 

125 

125 

N.R. 

130-C 

Permit of Pennsylvania Alcohol Permit Board 
issued Aug. 8, i933 (expiring Dec. 31, 1933) 
authorizing Continental Distilling Corpora- 
tion to produce, possess, store, purchase, re¬ 
ceive, sell at wholesale, remove and deliver 
alcohol, whiskey, rum, gin and other distilled 
spirits. 

125 

125 

557-8 

13Q-D 

Treasury Department permit issued Aug. 28, 
1933 authorizing Continental Distilling Cor¬ 
poration to manufacture, warehouse, sell and 
deliver an additional 25,000 proof-gallons of 
gin 

126 

127-8 

559-63 

130-E 

Treasury Department permit issued Sept. 15, 
1933 increasing Continental Distilling Corpo¬ 
ration’s gin quota to 150,000 proof-gallons. 

a 

tt 

564-8 

130-F 

Letter dated Mar. 10, 1947 from Treasury 
Department, Alcohol Tax Unit, to Continental 
Distilling Corporation, transmitting photo¬ 
stats of permits 

a 

tt 

569-74 

130-G 

Treasury Department permit issued Oct. 20, 
1933 authorizing Continental Distilling Corpo¬ 
ration to receive, possess and sell taxpaid dis¬ 
tilled spirits produced by the Continental 

tt 

it 

575-9 


Distilling Corp. Distillery #1. 



INDEX OF EXHIBITS (Continned)l 


Number 


Description 


L Repro- 

Identified ** Received *** duced at 


130-H Treasury Department permit issued Nov. 6, 
1933, superseding permit of Sept. 15,1933 and 
authorizing Continental Distilling Corpora¬ 
tion to produce 525,000 proof-gallons of rum, 
1,115,000 proof-gallons of whiskey and 300,000 
proof-gallons of gin 

130-1 same as Exhibit 130-H 

130-J Treasury Department permit issued Nov. 20, 
1933 authorizing Continental Distilling Cor¬ 
poration to withdraw taxpaid alcohol and 
taxpaid whiskey for rectification to produce 
not more than 1,000,000 gallons of rectified 
spirits prior to Dec. 31,1933 

130-K West Virginia wholesale dealers permit No. 
9471, issued Nov. 21, 1933 to Continental Dis¬ 
tilling Corporation 

131 Sealed bottle of “OLD CHARTER” whiskey 
bearing District of Columbia beverage tax-paid 
stamp 

132 Photostatic copy of page 230 of Schenley 
Distributors Corporation’s 1931 Annual Re¬ 
port 



133 Warehouse receipt book containing Conti- 131-2 132 597-8 

nental Distilling Corporation’s warehouse re¬ 
ceipts Nos. CO-1001-1029 covering “CHAR¬ 
TER OAK” whiskey. 
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INDEX OF EXHIBITS (Continued) 


Plaintiff-Appellee’s (Respondent’s) Exhibits 

Rupro- 

Ssjaber Description Identified** Received*** dnced »t 


1 

1 

U. S. Trade-Mark Registration No. 72,344, to 
Wright & Taylor, a co-partnership, of Louis¬ 
ville, Kentucky, covering the trade-mark 
“OLD CHARTER”, granted January 19, 
1909, expired January 19,1929 

R. Tr. 8 

123-4 

599-600 

2 

Deed dated November 20, 1909, from Marion 
E. Taylor and others to Wright & Taylor, a 
Kentucky corporation 

it 

ff 

601-2 

3 

Contract dated July 18, 1933, between Wright 
& Taylor, a Kentucky corporation, and U. S. 
Distillers, Inc., a Delaware corporation 

jj 

ft 

9 • 

603-9 

4 

Assignment dated July 18, 1933, from Wright 
& Taylor, a Kentucky corporation, to Wright- 
Taylor Distillery Company, a Kentucky cor¬ 
poration 

R. Tr. 9 

ff 

610-3 

5 

Distillers - subsidiary agreement (printed) 
dated September 29, 1933, between U. S. Dis¬ 
tillers, Inc., and Wright-Taylor Distillery Com¬ 
pany 

ff 

ft 

614-5 

6 

Transfer agreement (printed) dated Septem¬ 
ber 30,1933, between U. S. Distillers, Inc. and 
Wright & Taylor Distilling Corporation a 
Maryland corporation 

ft 

ft 

616-26 

7 

Assignment dated. October 2, 1933, from U. S. 
Distillers, Inc. to Wright & Taylor Distilling 
Corporation 

ff 

ft 

627-33 

S 

Assignment dated October 2, 1933, from 
Wright-Taylor Distillery Company to Wright 
& Taylor Distilling Corporation 

ff 

ft 

634-7 

8-A 

Assignment and Agreement dated October 2, 
1933, from Wright & Taylor to Wright & 
Taylor Distilling Corporation 

R. Tr. 30 

ft 

638-42 

9 

Agreement dated December 14, 1933, between 
Wright & Taylor Distilling Corporation and 
Bernheim Distilling Company, a Kentucky 
corporation 

R.Tr. 9 

ft 

643-5 





INDEX OF EXHIBITS (Continued 

■>! 


xvii 

Number 

Description 

i 

Identified ** 

) _1 

Received *** 

Repro¬ 
duced at 

10 

Assignment and Agreement dated December 
15, 1933, from Wright & Taylor Distilling 
Corporation to Bernheim Distilling Com¬ 
pany, a Kentucky corporation 

E. Tr. 

9 

123-4 

646-9 

11 

Certificate dated December 15, 1933, by Sec¬ 
retary of Wright & Taylor Distilling Corpo¬ 
ration setting forth resolutions adopted by 
Board of Directors 

R.Tr. 

10 

i 

i 

>> 

650-1 

12 

Letter dated December 15, 1933, from Wright 
& Taylor Distilling Corporation to Bernheim 
Distilling Company 


yy 

l 

i 

j 

>> 

652 

13 

U. S. Trade-Mark Registration No. 311,823 
issued February 19, 1935, to Bernheim Dis¬ 
tilling Company, a Kentucky corporation, 
covering the mark * 4 OLD CHARTER” 


1 JJ 

i 

1 

i 

yy 

653 

l 

14 

Assignment dated March 19,1937, from Bern¬ 
heim Distilling Company, a Kentucky corpo¬ 
ration, to Bernheim Distilling Company, a 
Delaware corporation 


i 

>> 

i 

yy 

654-6 

15 

Assignment dated June 4, 1937, from Bern¬ 
heim Distilling Company, a Delaware corpo¬ 
ration, to Old Charter Distillery Co. Incorpo¬ 
rated, a Delaware corporation 

1 

1 

1 

»» 

yy 

657-9 

16 

Typewritten copy of contract dated July 21, 
1933, between Bernheim Distilling Company, 
a Kentucky corporation and James Burns 

1 

1 

258 

yy 

660-1 

16-A 

Carbon copy of instrument of Exhibit 16 

R. Tri 

617 

yy 

N.R. 

17 

Wright & Taylor Distilling Corporation’s 
printed order blank (white paper) 

R. Trl 113 

yy 

NJR. 

18 

Wright & Taylor Distilling Corporation’s 
printed order blank (yellow paper) 

1 

i 

1 

yy 

yy 

N.R. 

19 

Wright & Taylor Distilling Corporation’s un¬ 
dated circular letter (3 pages) 

i 

259 

yy 

N.R. 

20 

Photostatic copy of Wright & Taylor Dis¬ 
tilling Corporation’s undated circular letter 
(2 pages) 

i 

1 

i 

260 

yy 

N.R. 
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N«i*r 

Description 

Identified ** 

Received *** 

Repro¬ 
duced at 

21 

Printed advertising circular of Wright & 
Taylor 

R. Tr. 117 

123-4 

NJEL 

22 | 

Instrument dated September 30,1933, whereby 
stockholders of U. S. Distillers, Inc. consent 
to execution of Distillers-Subsidiary Agree¬ 
ment. 

R. Tr. 193 

tt 

664-6 

*23 

“OLD CHARTER” label of Wright & Taylor 

R. Tr. 208 

tt 

667 

24 

Photostatic copies of pages 4981, 4982, 5016, 
5236, 5396, 5987, 6033, 6045, 6046 and 6152 of 
pre-prohibition sales book of Wright & Taylor 

R. Tr. 236 

• ’ 

tt 

NJEL 

25 


R. Tr. 252 

ty 

668 

instrument dated. August zy, lyoo, wnereby 
Wright & Taylor agrees to issue and deliver 
to U. S. Distillers, Inc. warehouse receipts 
for 411 barrels of whiskey 


26 

Certified copy of amendment to Articles of 
Incorporation of Wright-Taylor Distillery 
Company changing its name to Kentucky Ma¬ 
turing Corporation, as filed with the Ken¬ 
tucky Secretary of State on November 27, 
1933 (also included in Petitioner’s Exhibit 9) 

R. Tr. 259 

tt 

669-70 

27 

Wright & Taylor’s sales book for the period 
beginning November 11, 1932 and ending 
September 28,1934 

R. Tr. 267 

tt 

671-82 

28-A 

Carbon copy of letter dated April 26, 1934, 
from Wright & Taylor to U. S. Distillers, 
Inc. 

R. Tr. 270 

t r 

683 

28-B 

Letter dated April 28, 1934, from U. S. Dis¬ 
tillers, Inc. to Wright & Taylor, in reply to 
letter of Exhibit 28-A 

tt 

tt 

684 

29 

Wright & Taylor’s sales book for the period 
beginning September 29, 1934 and ending 
January 31,1936 

R. Tr. 273 

tt 

N.R. 

i 

30 

Wright & Taylor’s salesbook for the period 
beginning February 1, 1936 and ending June 
24,1937 

tt 

it 

685-6 



INDEX OF EXHIBITS (Continued) 




Number 

Description 

Identify 


Received *** 

Repro¬ 
duced at 

31 

Bottling record of Bemheim Distilling Com¬ 
pany, a Kentucky corporation 

R. Tr. 28l 

1 

123-4 

NJB. 

32 

Warehouse Receipt Book of Bemheim Dis¬ 
tilling Company 

E. Tr. 2 1 

4 

99 

N.R. 

33 

A. Ph. Stitzel Warehouse Receipt No. 1565 
dated July 17, 1933, covering 1189 barrels of 
unbranded whiskey 

34 

i 1 

4 

i 


687 

34 

Undated Statement of Wright & Taylor cov¬ 
ering payment on purchase of July 1933 by 
U. S. Distillers Inc. 

32 

>3 

99 

688 

35 

Carbon copy of letter dated October 18, 1933, 
from Gabe J. Felsenthal to Emil Schwarz- 
haupt 

E. Tr. 63 

.9 

I 

1 

1 

99 

N.R. 

36 

Carbon copy of letter dated July 21, 1933, ad¬ 
dressed to Emil Schwarzhaupt 

E. Tr. 62 

» 

99 

N.R. 

37 

Letter dated July 21, 1933, from Felsenthal 
to Schwarzhaupt. 

E. Tr. 62 

11 

99 

N.R. 

38 

Warehouse receipt book of Bemheim Dis¬ 
tilling Company containing Warehouse Re¬ 
ceipts Nos. 1136 to 1197 inclusive 

E. Tr. 62 

* 

1 

J 

1 

99 

689-90 

39 

Warehouse Receipt Book of Bemheim Dis¬ 
tilling Company containing Warehouse Re- 
ceipts Nos. 1200 to 1287 inclusive. 

E. Tr. 6 27 

1 

! 

99 

NJEfc. 

40 

A. Ph. Stitzel Warehouse Receipt No. 1617 
dated December 18, 1933, covering 357 bar¬ 
rels of unbranded whiskey 

R. Tr. 6S 

A 

99 

691-2 

41 

Ai Ph. Stitzel Warehouse Receipt No. 1618 
dated December 18,1933, covering 340 barrels 
of unbranded whiskey 

y. 

t 

99 

693-4 

42 

A. Ph. Stitzel Warehouse Receipt No. 1619 
dated December 18,1933, covering 208 barrels 
of unbranded whiskey 


f 

99 

695-6 

43 

A. Ph. Stitzel Warehouse Receipt No. 1620 
dated December 18,1933, covering 284 barrels 
of unbranded whiskey 

I 

*! 

| 

1 

t 

99 

697-8 


I 


INDEX OF EXHIBITS (Continued) 


Number 

Description 

Identified ** 

Received *** 

Repro¬ 
duced at 

44 

Warehouse receipt book of Bernheim Dis¬ 
tilling Companv containing Warehouse Re- 
ceipts Nos. 22SS to 2323 

391 

123-4 

699-700 

45 

A. Ph. Stitzel invoice dated January 31, 1934 
to XL S. Distillers, Inc. 

R. Tr. 712 

77 

701 . 

46 

A. Ph. Stitzel invoice dated February 27, 
1934, to U. S. Distillers, Inc. 

>> 

77 

702 

47 

A. Ph. Stitzel invoice dated February 28, 
1934 to U. S. Distillers Inc. 


77 

703 

4S 

A. Ph. Stitzel book containing copies of in¬ 
voices 

R. Tr. 714 

77 

N.R. 

49 

Bernheim Distilling Company invoice book 
for July and August of 1933 

523 

77 

N.R. 

50 

Bernheim Distilling Company invoice book 
from September 1,1933 to December 31,1934 

524 

77 

N.R. 

51 

Bernheim Distilling Company book of With¬ 
drawal charge invoices from September 1,1934 
to December 31,1934 

R. Tr. 755 

• 

77 

N.R. 

52 

Bernheim Distilling Company book of With¬ 
drawal charge invoices from January 1, 1935 
to December 31,1935 

77 

7 7 ' 

N.R. 

53 

Bernheim Distilling Company book of With¬ 
drawal charge invoices from January 1, 1936 
to December 31,1936 

77 

77 

N.R. 

54 

Bernheim Distilling Company book of With¬ 
drawal charge invoices from January 1, 1939 
to December 31,1939 

77 

77 

N.R. 

55 

Statement of shipments of “OLD CHAR- 
TER” whiskey bottled on July 21,1933 

77 

77 

N.R. 

56 

Bernheim Distilling Company’s Whiskey 
Book for the period beginning January 1, 
1933 and ending July 19,1937 

R. Tr. 760 

77 

N.R. 

57-A 

to 

57-H 

A. Ph. Stitzel’s Storekeeper-Gauger’s reports 
for the period beginning December 28, 1933 
and ending January 1,1934 

77 

77 

N.R. 
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Number 

Description 

Identifi 

all** 

Raeeired **‘ 

Repr.v 
dueed at 

58 

Bernheim Distilling Company’s Inventory 
Book of bulk Spirits in Bond 

R. Tr. 763 

123-4 

NR. 

59 

Viola Becker’s notebook 

E. Tr. 883 

11 

NR. 

60 

Copy of The Geo. T. Stagg Company’s appli¬ 
cation dated June 7, 1937 for label approval 
of “OLD CHARTER” label 

44i 

5-6 

1 

1 

11 

704-6 

61 

Copy of Certificate of Label Approval issued 
June 9, 1937 to The Geo. T. Stagg Company 
covering “OLD CHARTER” label 

445-6 

i 

1 

11 

707-8 

62 

Copy of The Geo. T. Stagg Company’s appli¬ 
cation dated June 15, 1937, for label approval 
on 4 4 OLD CHARTER ’ ’ label 

446 

I 

j 

11 

709-11 

63 

Carbon copy of invoice of Schenlev Products 
Company dated November 13, 1937, and re¬ 
lated papers covering sale of 4 4 OLD CHAR- 
TER” whiskey 

R. Tr. 1 

.068 

11 

712-6 

64 

Carbon copy of invoice of Schenley Distillers 
Corporation dated November 26,1938, and re¬ 
lated papers covering sale of 4 4 OLD CHAR- 
TER” whiskey 

R. Tr. 1 

'068 

i 

11 

717-9 

65 

Carbon copy of invoice of Schenley Distillers 
Corporation dated July 14, 1939, and related 
papers covering sale of 44 OLD CHARTER” 
whiskey 

1 


19 

720-3 

66 

Carbon copy of invoice of Schenley Distillers 
Corporation dated January 27, 1940 and 
related papers covering sale of 4 4 OLD CHAR- 
TER” whiskey 


11 

11 

724-7 

67 

Printed booklet of Federal Alcohol Admin¬ 
istration containing regulations relating to 
labeling and advertising of distilled spirits 
as amended on March 1,1939 

R. Tr. 1093 

1 

| 

11 

NR. 

68 

Letter dated April 18,1939 from Federal Alco¬ 
hol Administration to Cooke & Beneman 

R. Tr. 1096 

11 

728 

69 

Letter dated April 26, 1939, from Federal 
Alcohol Administration to Cooke & Beneman 


H 

11 

729 

> 
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INDEX OF EXHIBITS (Continued) 


Description 


Identified ** 


Reprv 

Received*** dneed et 



70-a U. S. Distillers lnc.’s file of correspondence P. Tr. 232 
to for the period beginning July 26, 1933 and 
70-z ending July 21,1937 
and 
TO-a(l) 
to 

70- a(19) 

71- A Letter dated February 13,1934 from Kentucky P. Tr. 445 

Secretary of State to Leonard L. Kalish rela- 
tive to Registration of liquor trade-marks 

71-B Carbon copy of letter dated April 17,1935 from ” 

Leonard K Kalish to Kentucky Secretary of 
State inquiring as to registration of liquor 
trade-marks 

71-C Letter dated April 19, 1935 from Kentucky ” 

Secretary of State to Leonard L. Kalish rela¬ 
tive to registration of liquor trade-marks 

72 Leonard L. Kalish search report dated July P. Tr. 446 
19,1934, on trade-mark “CHARTER OAK” 

A Deed dated March 19, 1937, from Bernheim Paper No. 
Distilling Company, a Kentucky corporation, 
to Bernheim Distilling Company, a Delaware 
corporation 

B Bill of Sale dated March 19,1937, from Bern¬ 
heim Distilling Company, a Kentucky corpo¬ 
ration, to Bernheim Distilling Company, a 
Delaware corporation 

T-l II. S. Trade-Mark Registration No. 321,823 
granted February 19, 1935, to Bernheim Dis¬ 
tilling Company, a Kentucky corporation, cov¬ 
ering trade-mark “OLD CHARTER” (same 
as Respondent’s Exhibit 13) 

T-3 Certificate of Treasury Department dated 
October 7,1947 





Trade-Mark 311,038 


UNITED STATES PATENT OFFICE 


Charter Oak 


STATEMENT 

To the Commissioner of Patents: business since November 17, 1033. The trade- 

Continental Distilling Corporation, a corpora- mark is applied or affixed to the goods or to the 
tlon duly organized under the laws of the State bottles or packages containing the goods, by 
of Delaware, and located at Philadelphia, and placing labels thereon, bearing the mark, 
doing business at Swanson and Snyder Avenues, The undersigned hereby also appoints Leonard 
Philadelphia, Pa., has adopted and used the L. Kalish, of Land Title Building, Philadelphia, 
trade-mark shown in the accompanying drawing, Pennsylvania, or accredited agent, its attorney, 
for W hiskK V, OIN. RUM, RYE, BRANDY, to prosecute this application for registration, with 
AND CORDIALS, in Class 49. Distilled alcoholi c full pow e rs of substitution and revocation, to 
liquors, and presents herewith five specimens make alterations and amendments therein, to 
showing the trade-mark as actually used by ap- receive the certificate, and to transact all busi- 
plicant upon the goods, and requests that the ness in the Patent Office con nected therewith, 
same be registered in the United States Patent CONTINENTAL DISTILLING 

Office in accordance with the act of February 20, CORPORATION, 

1905. The trade-mark has been continuously By LEWIS H. MARKS, 
used and applied to said goods in applicant’s President. 
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C. A. 22155 

PETITIONEE’S EXHIBIT 2-A 

Filed Sept 23 1948 Harry M. Hull, Clerk 
Docket Division Nov 25 1941 U. S. Patent Office 

Jan. 21st, 1938 

I 

Milton B. Seasonwein, Esq., 

350 Fifth Avenue, | 

New York, N. Y. [ 

Re: Trade Marks ‘ ‘ CHARTER OAK ’ ’ 
and “OLD CHARTER” 

i 

Dear Mr. Seasonwein: | 

Your letter of January 18th, 1938, addressed to the Con¬ 
tinental Distilling Corporation of this city, has been re¬ 
ferred to me. 

Your letter shows no basis for the request therein con¬ 
tained. 

If you will submit to me photostatic copies of all docu¬ 
ments which you believe together may constitute a suf¬ 
ficient basis for your request, I will be pleased to con¬ 
sider the same and make an appropriate recommendation 
to my client. 

Awaiting your early reply, I am 

Yours very truly, 

LLK :MK/c 
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C. A. 22155 

PETITIONER’S EXHIBIT 2-B 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Nov 25 1941 U. S. Patent Office 

MILTON B. SEASONWEIN 
Counselor at Law 
350 Fifth Avenue 
New York 
Chickering 4-7200 

February 3,1938 

Leonard L. Kalish, Esq., 

Land Title Building, 

Philadelphia, Pennsylvania. 

Re: Trademarks 44 CHARTER OAK ’ ’ 

44 OLD CHARTER” 

Dear Mr. Kalish: 

I am in receipt of your letter of January 21st in reply 
to my letter of January 18th addressed to Continental 
Distilling Corporation relative to its use of the brand 
name “CHARTER OAK”. 

In conformity’ with your request for further information 
please be advised as follows: 

The trademark 44 OLD CHARTER” was registered in 
the United States Patent Office on January 19, 1909 by 
Wright & Taylor, a copartnership, of Louisville, Kentucky. 
Certificate of registration No. 72,344, a copy of which is 
enclosed herewith, was issued therefor. You will note 
from that certificate that the mark was claimed to have 
been used in the business of the copartnership since 1874. 
Prior to the issuance of that registration, the application 
which was filed on April 28, 1905, was the subject of a 
decision by the Commissioner of Patents in the case of 
Wright & Taylor v. Bluthenthal & Bickart v. Mayer Sons 
& Company v. Cushman & Company, decided December 
6, 1905, and reported in the Decisions of the Commissioner 
of Patents for the year 1905, at page 540. In that case 
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on an appeal from the Examiner of Interferences the Com¬ 
missioner of Patents held that the trademarks ‘ ‘ CHARTER 
OAK”, “OLD CHARTER” and “ROYAL CHARTER” 
were substantially identical. Following this decision the 
registration above mentioned issued. Wright & Taylor, co¬ 
partnership, was thereafter succeeded by Wright & Taylor 
Distilling Corporation, a Maryland corporation, which en¬ 
gaged in the business of distilling distilled spirits and bot¬ 
tling whiskey under the trademark “OLD CHARTER” 
throughout Prohibition. On December 14, 1933, said 
Wright & Taylor Distilling Corporation sold to Bernheim 
Distilling Company, a Kentucky corporation, all its right, 
title and interest in and to the brand “OLD CHARTER” 
and the business of manufacturing and selling whiskey 
under such brand, including the good will of said trade¬ 
mark. Because the contract covering such sale involves 
matters which are believed to be confidential I do not 
feel that I am at liberty to forward you a photostat of that 
agreement. On October 27,1934, Bernheim Distilling Com¬ 
pany filed an application for the registration of the trade¬ 
mark “OLD CHARTER” and certificate of registration 
No. 321,823 issued therefor on February 19, 193^. A copy 
of that registration is sent to you herewith. 

Bernheim Distilling Company, a Kentucky corporation, 
duly assigned the said trademark and good wijl to Bern¬ 
heim Distilling Company, a Delaware corporation, on 
March 19, 1937. A duplicate original of that Assignment, 
which is filed in Liber D-170, page 637 of the! Transfers 
of Patents, is enclosed herewith. The return of that docu¬ 
ment would be appreciated after it has served your pur¬ 
pose. Thereafter and on June 4,1937, Bernheim Distilling 
Company, a Delaware corporation, assigned the trademark 
to my client, Old Charter Distillery Co., Incorporated. 
Said assignment is filed in Liber N-171, page &42, of the 
Transfers of Patents. A copy is enclosed herevdth and its 
return after it has served your purpose would be appre¬ 
ciated. 
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These documents clearly show the prior use of my client 
as predecessors in title. I should appreciate being advised 
of the recommendations you propose to make to your 
client 

Very truly yours, 

Milton B. Seasonwein 
Milton B. Seasonwein 

Enclosures 
John F. Plaisted 
John F. Plaisted 

Notarv Public, New York County 
X. Y. Co. Clk’s No. 166, Reg. No. 2-P103 
Commission Expires March 30,1942 

C. A. 22155 

PETITIONER’S EXHIBIT 2-C 

Filed Sep 23 1948 Harry M. Hull, Clerk 

Docket Division Nov 25 1941 U. S. Patent Office 

MELTON B. SEASONWEIN 
Counselor at Law 
20 West 40th Street 
New York 
Chickering 4-7200 

March 8,1938 

Leonard L. Kalish, Esq., 

Land Title Building, 

Philadelphia, Pa. 

Re: Trademarks 4 ‘ CHARTER OAK ’ ’— 

“OLD CHARTER” 

Dear Mr. Kalish: 

I should appreciate being advised of your further con¬ 
clusions in the above matter. 

Very truly yours, 

Milton B. Seasonwein 
Milton B. Seasonwein 


l 


C. A. 22155 


PETITIONER’S EXHIBIT 2-D 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Nov 25 1941 U. S. Patent Oifice 

I 

MILTON B. SEASONWEIN 

Counselor at Law 
New York 

350 Fifth Avenue 
April 6,1938 

Leonard L. Kalish, Esq. 

Land Title Building, 

Philadelphia, Pa. 


Be: Trademarks “CHARTER OAK” — 

“OLD CHARTER” 

Dear Mr. Kalish: 

j 

Not having had a reply to my letter of March 8th rela¬ 
tive to the above matter I am again writing you! to inquire 
whether you have come to any final decision in the premises. 

Very truly yours, 


Milton B. Seasonwein 
Milton B. Seasonwein 
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C. A. 22155 

PETITIONER’S EXHIBIT 2-E 

Filed Sep 23 1943 Harry M. Hull, Clerk 
Docket Division Nov 25 1941 U. S. Patent Office 

MILTON B. SEASONWEIN 

Counselor at Law 
New York 
Chickering 4-7200 

1 350 Fifth Avenue 

April 23,1938 

Leonard L. Kalish, Esq., 

Land Title Building, 

Philadelphia, Pa. 

Re: Trademarks ‘ 4 CHARTER OAK ’ ’ — 

“OLD CHARTER” 


Dear Mr. Kalish: 

Under date of April 6th I wrote you as follows: 

“Not having had a reply to my letter of March 8th 
relative to the above matter I am again writing you to 
inquire whether you have come to any final decision in 
the premises.” 

Will you kindly advise me concerning this matter. 

Very truly yours, 

Milton B. Seasonwein 
Milton B. Seasonwein 


✓ 


% 
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C. A. 22155 

PETITIONEE’S EXHIBIT 2-F 

Filed Sep 23 1948 Harry M. Hull, Clerl^ 

i 

Docket Division November 25 1941 U. S. Patent Office 

April 26,1938 

Milton B. Seasonwein, Esq., 

350 Fifth Avenue, 

New York, N. Y. 

re: Trade Marks ‘ ‘ CHARTED OAK ’ ’ — 
“OLD CHARTER” 

Dear Mr. Seasonwein: 

The statement contained in your letter of February 3rd 
seems to be entirely unsupported except for th0 two very 
recent assignments which you sent me (one daited March 
19th, 1937 and the other dated June 4th, 1937). 

I wonder to what extent you can supply me {with docu¬ 
ments to support your statements of succession by Wright 
& Taylor Distilling Corporation and the continuance of 
sales by the Wright & Taylor co-partnership up to the 
time of succession aforementioned, and the continuance of 
the business by the Wright & Taylor Distilling Corpora¬ 
tion during the Prohibition era, up to the time of the 
alleged sale on December 14th, 1933 by Wright & Taylor 
Distilling Corporation to Bemheim Distilling Company, 
and the continuance of this mark by that corporation. 

As soon as you will supply me with photos^atic copies 
of invoices and other necessary documents to show these 
sales, I will give the matter further consideration. 

Very truly yours, 

LLK :MC 
John F. Plaisted 
J. F. Plaisted 

Notary Public, New York County 
N. Y. Co. Clrk’s No. 166, Reg. No. P-103 
Comm’n Expires March 30,1942 

I 

• • • • 
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C. A. 22155 

PETITIONER’S EXHIBIT No. 3 FOR 
IDENTIFICATION 

Docket Division Jul 18 1941 U. S. Patent Office 
Filed Sept 23 1948 Harry M. Hull, Clerk 
IN THE UNITED STATES PATENT OFFICE 
Before the Examiner of Interferences 

Continental Distilling Corp., Petitioners 

vs. 

Bemheim Distilling Co., Etc., Respondent 
Cancellation No. 3,663 


MARVIN E. GRUNFE 
Notary Public 
Jefferson Co., Ky. 

My Comm’n expires 1/20/42 

Louisville, Ky., July 18,1933. 

Citizens Union National Bank, 

Louisville, Kentucky. 

Gentlemen:— 

We hand you herewith the following notes, all dated 
July 18, 1933, made by the U. S. Distillers, Inc., and pay¬ 
able to Wright & Taylor: 

Note for $100,000.00 payable 30 days from July 18, 1933. 


ft 

tt 

$100,000.00 

tt 

90 ” 

tt 

tt 

tt 

tt 

tt 

ft 

$100,000.00 

tt 

6 months 

tt 

tt 

tt 

tt 

tt 

ft 

$100,000.00 

tt 

9 ” 

tt 

tt 

tt 

tt 

ft 

ft 

$363,000.00 

ft 

12 ” 

tt 

11 

tt 

ft 
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Attached to said notes are three negotiable Warehouse 
receipts issued by A. Ph. Stitzel, a Kentucky corporation, 
which warehouse receipts represent ownership of the fol¬ 
lowing whiskies: 

( 1 ) Warehouse Receipt No. 9771 covering 10,600 cases, 
24 pints each, of ‘ * Old Charter ’’ Whiskey. 

(2) Warehouse Receipt No. 10093 covering 10,500 cases, 

24 pints each, of ‘ 4 Old Charter 1 ’ Whiskey. I 

(3) Warehouse Receipt No. 1565 covering 1189 barrels 
of whiskey. 

We have this day sold to the U. S. Distillers, Inc., the 
whiskies represented by these warehouse receipts, and 
said warehouse receipts are hereby deposited with your 
bank as the purchaser’s security for the payment of the 
balance of the purchase price due us as represented by 
the aforementioned notes. 

With respect to said security you are hereby specifically 
authorized and directed to do the following: 

(a) Upon the payment to you for our account of the 
note in the sum of $100,000.00 due ninety days from July 
18, 1933, you are to release or cause to be released to the 
U. S. Distillers, Inc., from said security $100,000.00 worth 
of whiskey, case or barrel goods, or both, as ipay be se¬ 
lected by said U. S. Distillers, Inc., in such quantities as 
will equal said amount when figured on the basis of $35.00 
per case and $60.00 per barrel, and you are to deliver, or 
cause to be delivered, to said U. S. Distillers, Inc., or its 
nominees, negotiable warehouse receipts for such whiskies 
released. 

(b) Upon each payment to you for our account of the 
notes that shall become due thereafter, and delivered here¬ 
with, you are to release or cause to be released to the 
U. S. Distillers, Inc., from said security such additional 
whiskey as shall be selected by the U. S. Distillers, Inc., 
and in such quantities as will equal the payment made when 
figured on the basis of $35.00 per case and $60.00 per barrel, 
and you are to deliver or cause to be delivered negotiable 
warehouse receipts for same. However, on the payment 
of the last note and all previous notes, you are to release 
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and cause to be delivered to the U. S. Distillers, Inc., or to 
its nominees, all of the balance of said whiskey then 
remaining in pledge; and you are to deliver or cause to be 
delivered to said U. S. Distillers, Inc., or to its nominees, 
negotiable warehouse receipts for same. 

In connection with the due dates of all of the aforemen¬ 
tioned notes, please be advised that we have granted to 
the U. S. Distillers, Inc., a grace period of fifteen (15) 
days from the due date of each note within which time pay¬ 
ments may be made in full satisfaction thereof, and you 
are hereby authorized to accept any such payments made 
after due date and within the said fifteen day grace period; 
on payment the collateral to be delivered as hereinabove 
directed. 

The U. S. Distillers, Inc., has the right at any time to 
make payment of any and all of the aforementioned notes 
prior to their maturity with interest computed to the date 
of such payment, and you are hereby authorized to accept 
such payments and deliver the collateral in accordance 
herewith. 

You are likewise advised that the instructions and 
authorizations herein given to you cannot be altered or 
changed by us except with the approval and consent of the 
U. S. Distillers, Inc. 

Very truly yours, 

WRIGHT & Taylor, 

by- 

Wright & Taylor, 

Louisville, Kentucky, 

U. S. Distillers, Inc., 

New York City. 

Gentlemen:— 

We hereby acknowledge receipt of the aforementioned 
notes and warehouse receipts and agree to act with respect 
to same in accordance with the instructions and authoriza¬ 
tions therein contained. 

Dated at Louisville, Kentucky, July 18,1933. 

CITIZENS UNION NATIONAL BANK, 
by Jos. M. Zahner, V Pr. 
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PETITIONER’S EXHIBIT 111 

I 

E. LELAND TAYLOR, called for the defendant, being 
duly sworn and examined by Mr. Dodd, testified as fol¬ 
lows: 

Q What is your name? A E. Leland Taylon 

Q What connection have you with Wright Taylor? 
A Secretary and Treasurer. 

Q How long have you been Secretary? A About 
twenty years. 

• « • « 

I 

Q What became of that liquor — I believe you say you 
sold it? A It was sold on the 8th of July to f;he United 
States Distillery Company. It was a company that was 
organized to purchase this whiskey. 

Q Did you have anything to do with that company? 
A No, sir. 

Q Did you have any interest in it? A None in the 
world. 

Q What was paid under that contract for th}s whiskey? 
A $35 per case. 

Q What was paid for the barrel whiskey? A $90. At 
the time we were dealing they said something — we told 
them we wouldn’t take $60, that we wanted $90 and they 
said 44 WTiat about the brands?” 

Mr. Smith: Objected to. 

The Court: Go ahead. 

A They asked what about the brands and trade marks 
which had not been considered and said that they would 
give $50,000 for the brands and trade marks and we dis¬ 
cussed that, that we were not going to be in the whiskey 
business and that we would throw those in, bijit as far as 
the proposition of Mr. Graham it was never mentioned and 
we had no contemplation of selling them to anyone and 
we never made a proposition to. 

• • • • 


I 
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Cross Examined by Mr. Smith: 

• • • • 

Q What did you say about the brands, what they were 
valued at? A I said that we sold the brands and the 
right to use our name in the new distillery for $50,000 but 
that only came up at the time of the sale and never had 
been mentioned to us before us and we didn’t consider that 
as a sale. We just considered that as $50,000 more for the 
barrel whiskey. They said they wanted the brands and 
trade marks and we just put it down for brands and trade 
marks. 

• • • • 

Q I ask you if you didn’t make the valuation in this 
circular of $90,000 for the good will of the business and 
$75,000 for the brands of this corporation? A We never 
even sold the good will. 

Q How were you going to keep the good will if you 
sold the name of Wright & Taylor? A We didn’t sell 
the name of Wright & Taylor. We told them they could 
use it. 

Q And they were foolish enough to take your state¬ 
ment ? A We told them in writing. 

Q You transferred the right to use the name of Wright 
& Taylor? A No, sir; we intended to keep on in busi¬ 
ness. 

Q But you sold the brands? A Yes, sir. 

Q To these people? A To the United States Distil¬ 
lery Company. 

Q Who owns them now? A They have been trans¬ 
ferred two or three times and I don’t know who owns 
them. 

Q Could you find out? A Possibly I could. If you 
want to know, I will try to find it out for you. 

The Court: Whoever bought the brands and bought 
the good will didn’t buy anything under the law. The 
Supreme Court has said that the good will and trade name 
cannot be sold separately but must be sold in connection 
with the business. 
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Q What did you sell to the United States Diptiller> 
Company? A The brands and the whiskey and allowed 
them to use the name of Wright & Taylor. 

Q You didn’t transfer any stock? A No, sir. 

Q You were going to continue in business then? A 
Yes, sir. 

Q Did you continue in business ? A Yes, sir. 

Q Are you in business now? A Yes, sir. 

Q Are you a distillery? A No, sir. 

Q What business have you been doing? A The same 
business as always. 

Q Are you rectifying? A No, sir; we are not selling 
whiskey except this but we have buildings and a garage. 
We have no connection with whiskey except this whiskey 
that we bought back that we are attempting to sell. 

Q You still have a permit? A No, sir; our permit 
expired. 

Q You are not going into the whiskey business? A I 
will not promise that. 

Q All you have on hand is 14,000 cases of pre-war 
whiskey? A Yes, sir. 

Q No barrels? A I think we have eight barrels. 

Q No brands? A No, sir. 

Q You still have the right to Wright & Taylor?s name? 
A Yes, sir. 

Q You let these people use that name but the^ are out 
of business? A Yes, sir. 

Q You are still the proprietor of Wright & Taylor in 
its business? A I think so. 

Q Don’t you know? A I think we are. 

Q That is your opinion ? 

• • • • 

| 

Q You sold to the others 1600 barrels for $90 a barrel, 
is that right? A That is the way we figured it though 
the contract says brands and trade marks wer^ sold at 
$50,000. 
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PETITIONEE’S EXHIBIT 117 

Docket Division Oct 18 1941 U. S. Patent Office 
Department of Commerce 
UNITED STATES PATENT OFFICE 
To all persons to whom these presents shall come, 
GREETING: 

THIS IS TO CERTIFY, That careful search has been 
made of the Digest of this Office and no Assignment, Agree¬ 
ment, License, Power of Attorney, or other instrument of 
writing is found of record up to and including September 
17,1941 that may affect Trade-Mark registered by 

Wright & Taylor, Louisville, Ky. 

Trade-Mark No. 72J44 registered Jan. 19,1909. 

Searched from April 28,1905. 

Continental Distilling Co. 
vs . 

Old Charter Distillery Co. 

Cancellation No. 3663. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and caused the seal of the Patent Office to be affixed, 
at the city of Washington, this twenty-fifth day of Sep¬ 
tember, in the year of our Lord one thousand nine hun¬ 
dred and forty-one and of the Independence of the United 
States of America the one hundred and sixty -sixth. 

(SEAL) 

CONWAY P. COE 

Commissioner of Patents. 

Attest: 

HARRY C. SP1ELMAN, 

Chief of Division. 
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PETITIONER’S EXHIBIT 119 

Sheet 2 

Docket Division Oct 27 1934 U. S. Patent Office 

i 

Petition and Statement 
TO THE COMMISSIONER OF PATENTS: 

BERNHEIM DISTILLING COMPANY, a corporation 
duly organized under the laws of the State of Kentucky, 
and located at Louisville, Kentucky, and doing lousiness at 
17th and Breckinridge Streets, Louisville, Kentucky, has 
adopted and used the trade-mark shown in the accompany¬ 
ing drawing, for whiskey, in Class 49, Distilled Alcoholic 
Liquors, and herewith presents five specimens, showing 
the trade-mark as actually used by the applicant on the 
goods, and requests that the same be registered in the 
United States Patent Office in accordance with the Act of 
February 20,1905. 

The trade-mark has been continuously used apd applied 
to the said goods in the business of applicant and its prede¬ 
cessors in title since 1874. 

The trade-mark is applied or affixed to the goods or to 
the packages containing the same, by placing thereon a 
printed label on which the trade-mark is shown. 

The undersigned hereby appoints Messrs. Breed, Abbott 
& Morgan, whose postal address is 15 Broad Street, New 
York, N. Y., and Gerald J. Craugh, associate^ with said 
firm at said address, its attorneys, to prosecutd this appli¬ 
cation for registration, with full powers of substitution 
and revocation, and to make alterations and Amendments 
therein, to receive the certificate, and to transact all busi¬ 
ness in the Patent Office in connection therewith. 

BERNHEIM DISTILLING COMPANY 

By Leo Gemgross 
Vice President 
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Sheet 3 
Declaration 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) : | 

LEO GERNGROSS, being duly sworn, deposes and 
says: 

That he is the Vice President of the corporation, the 
applicant named in the foregoing statement; that he be¬ 
lieves the foregoing statement is true; that he believes 
said corporation is the owner of the trademark sought to 
be registered; that no other person, firm, corporation or 
association, to the best of his knowledge and belief, has 
the right to use said trademark in the United States, either 
in the identical form or in any such resemblance thereto 
as might be calculated to deceive; that said trademark is 
used by said corporation in commerce among the several 
States of the United States; that the description and 
drawing presented truly represent the trademark to be 
registered; and that the specimens show the trademark 
as actually used upon the goods. 

LEO GERNGROSS 

Subscribed and sworn to before me, a Notary Public, 
this 20th day of October, 1934. 

L. MARIE RUilFORD 
Notary Putjlic 

Notary Public, New York County 
N. Y. Clks. No. 394 Re^. No. 6R536 
Commission expires March 30,1936 


I 




I 
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APPENDIX B 

PETITIONER’S EXHIBIT 130-A 

Filed Oct 13 1948 Harry M. Hull, Clerk 
Form 1405 

TREASURY DEPARTMENT 
BUREAU OP INDUSTRIAL ALCOHOL 

October, 1930 

Serial No. Pa-A-95 

Dist. Warehouse #1 

PERMIT ISSUED UNDER THE NATIONAL PROHIBI¬ 
TION ACT, AS AMENDED AND SUPPLEMENTED, 
AND REGULATIONS ISSUED THEREUNDER 

C. A. 22155 

Office of Supervisor of Permits, 
Third Permissive District. 

1 Issued June 19,1933 

To Continental Distilling Corporation, 

(Inc. under Laws of Delaware) 

Snyder Avenue & Swanson Street, 

Philadelphia, Penna. 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the laws 
relating to intoxicating liquor of any State in which any of 
the privileges herein conferred are exercised, to manufac¬ 
ture rum of 150 ° proof and over for nonbeverage purposes; 
ctlso to produce 25,000 proof gallons of low proof rum for 
medicinal and other nonbeverage purposes; also to taxpay 


and deliver to permittees, having approved permits to pur¬ 
chase, rum manufactured in accordance with thei terms of 
this permit. 

The manufacture and sale of rum under this permit must 
he strictly in accordance with the provisions of Regulations 
8 and Regulations 2. 

The quantity of intoxicating liquor (as defined in Section 
1, Title II, of the National Prohibition Act) which may be 
produced or obtained by the permittee during any calendar 
year (or proportionately for the remainder of the calendar 
year in which this permit is originally issued) stall be the 
quantity necessary to meet the legitimate needs if the per¬ 
mittee for all operations under such permit, but not to ex¬ 
ceed .wine gallons of alcohol,.wine gallons of whis¬ 
key, .wine gallons of other distilled spirits^ and_ 

wine gallons of wine and alcoholic preparations fit for bev¬ 
erage purposes: Provided however, That the permittee 
shall not possess more than .... per cent of the maximum 
annual allowances above stated at any one time. 

The penal sum of the bond required to support this per¬ 
mit shall not be less than $100-,000 — 5-29-33. j 

i 

Certified to be a true and correct copy of permit. 

Robert D. Ford 
Robert D. Ford 

District Supervisor 

The following stipulations and conditions shdll be faith¬ 
fully observed and performed, and any act done or omitted 
to be done contrary to the terms and intent of sikch stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this perniit, shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended ind supple¬ 
mented, and shall constitute good cause for the issuance of 
a citation and the revocation of this permit: | 
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1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all other 
persons employed by him while on the permit premises, will 
in good faith observe and conform to all the terms and con¬ 
ditions of this permit; all laws of the United States relating 
to the manufacture, taxation and control of, and traffic in, 
intoxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter, be, in force; and all the 
liquor laws of the State in which the permittee’s business 
is located and of all States in which the permit privileges 
mav be exercised. 

2. That the permittee will provide and maintain, on the 
premises described herein, a safe and secure place of stor¬ 
age for all intoxicating liquors possessed under authority 
of this permit, same to be of sufficient capacity to hold the 
maximum quantity of intoxicating liquors which may be so 
possessed by permittee at any one time, and to be kept un¬ 
der lock and accessible only to the permittee and his respon¬ 
sible agents, and to be subject to inspection and approval 
of the Supervisor of Permits; description of said place of 
storage being as follows: 

Distillery Warehouse No. 1 and that all intoxicating 
liquors received and possessed by authority of this permit 
will be stored and kept in the above-described place of stor¬ 
age, and in no other place except upon approval by the 
Supervisor of Permits. 

3. That the permitee will keep the files and records 
pertaining to the business conducted under this permit on 
the premises covered by the permit, and will make all re¬ 
ports required of him by law or regulation, and will, upon 
proper request, promptly allow and permit inspection to be 
made bv anv official or officer of the Bureau of Industrial 
Alcohol and the Bureau of Prohibition, of such files and 
records, and of all the premises and property used for or in 
connection with any operation under this permit, including 


the stocks of intoxicating liquors on hand, and all vehicles 
passing into or out of said premises. 

4. That the actual management of the business and op¬ 
erations to be carried on under this permit will be under the 
direct charge and supervision of L. J. Gunson, whose busi¬ 
ness address is Snyder Avenue & Swanson Street, Pkila., 
Penna., if a change is made in the management of said busi¬ 
ness and operations, notice thereof, stating the name and 
address of the new or additional manager, shall be sent by 
registered mail to the Supervisor of Permits of tjhe district 
in which the permit was issued; if the Supervisor of Per¬ 
mits, within 15 days after receipt of such notice, ghall notify 
the permittee that he disapproves such new or additional 
manager, such change in management shall not thereafter 
be effective as to the permit privileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said corporation it 
will immediately notify the Supervisor of Permits of the 
the district in which this permit is issued of such change. If 
such change in such officers or directors effects a change in 
the management of its operations under the permit, notice 
thereof must be given to the Supervisor of Permits by reg¬ 
istered mail, and such change may become ineffective as to 
the permit privileges by the disapproval of the ! Supervisor 
of Permits as provided in paragraph 4. 

6. That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with w T hich the permit activities are con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing th£ name and 
address of the purchaser, and any other persop directly or 
indirectly interested in the enterprise, the amofmt paid for 
the business, the balance due, if any, and hpw secured. 
That, if permittee is a corporation, any sale^ pledge, or 
other disposition of its corporate stock whicn results in 
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transferring the control and management of the business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership inter¬ 
est shall be deemed to be a sale or transfer of the business. 

The application on which this permit is issued and all 
data, written statements, affidavits, and other documents 
submitted in support thereof, shall be deemed to be part 
of this permit 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1933, unless revoked 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions of this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented, extended, or renewed in the manner and for the 
causes set forth in regulations or specifically set forth 
herein, or agreed to by the permittee, or as otherwise pro¬ 
vided by law. 

Dated this 19th day of June, 1933. 

Ambrose Hunsberger, 

Acting Supervisor of Permits. 
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PETITIONEE’S EXHIBIT 130-C 

Filed Oct 13 1948 Harry M. Hall, Clerk 1 

GENERAL No. 372 
SERIAL No. A-24 

C. A. 22155 

COMMONWEALTH OF PENNSYLVANIA 
Alcohol Permit Board 

Permit 

Harrisburg, Pennsylvania, 
August 8,1933 

To Continental Distilling Corporation 
Philadelphia, Pennsylvania 

Application and bond having been duly presented and 
approved, you are hereby authorized to operate a | 
INDUSTRIAL ALCOHOL PLANT AND DISTILLERY 
Located at Snyder Avenue <& Swanson Street, Philadelphia, 
Pennsylvania 

This permit authorizes the permittee to produde, possess, 
store, purchase, receive, sell at wholesale, remote and de¬ 
liver alcohol, whiskey, rum, gin and other distilled spirits, 
and to do any other things allowed by the laws ayd regula¬ 
tions of the United States and the Commonwealth of Penn¬ 
sylvania applying to industrial alcohol plants and distil¬ 
leries. 

The business hereby permitted shall at all tinies be sub¬ 
ject to inspection by the members of the Board and the per¬ 
sons duly authorized and designated by the Board shall 
have the right, without fee or hindrance, to enter any 
place which is subject to inspection hereunder, or any 
place, where records subject to inspection under the Act 
of February 19, 1926, P. L. 16, are kept for the purpose 
of making such inspection. 
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Violation of any provision of law or regulation of the 
United States or the Commonwealth of Pennsylvania relat¬ 
ing to the business authorized by this permit, shall be 
grounds for citation for revocation hereof. 

This permit is not transferable or assignable. 

This permit expires December 31, 1935, unless sooner 
revoked or cancelled. 

(SEAL) 

COMMONWEALTH OF PENNSYLVANIA 
ALCOHOL PERMIT BOARD 
By W. A. Wruade 
Chairman 

Alice F. Liverigkt 
Member 

Henry Snyder 
Member 

Penal Provision: Sec. 20, Act of February 19, 1926, 
P. L. 16. 

Section 20. Any person or persons, who knowingly vio¬ 
late any of the provisions of this act, or any person who 
shall violate any of the conditions of any permit, or who 
shall falsify any record or report required by this act to 
be kept, or who shall violate any rule or regulation of the 
board, or who shall interfere with, hinder or obstruct any 
inspection authorized by this act, or prevent any member 
of the board, or any person duly authorized and designated 
by the board, from entering any place which such mem¬ 
ber of the board, or such person, is authorized by this act 
to enter for the purpose of making an inspection, or who 
shall violate any other provision of this act, shall be guilty 
of a misdemeanor, and, upon conviction thereof, shall be 
sentenced to pay a fine of not less than one hundred dol¬ 
lars ($100.00) nor more than five thousand ($5,000.00), or 
undergo imprisonment of not more than three (3) years, or 
both, at the discretion of the court. 
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PETITIONER’S EXHIBIT 130-D 


TREASURY DEPARTMENT 
BUREAU OF INDUSTRIAL ALCOHOL 

Form 1405 
October, 1930 


Serial No. Pa-A-95 

PERMIT ISSUED UNDER THE NATIONAL PROHI¬ 
BITION ACT, AS A M E NDED AND SUPPLE¬ 
MENTED, AND REGULATIONS ISSUED THERE¬ 
UNDER 

C. A.22155 

I 

I 

Issued August 28,1933 

i 

Office of Supervisor of Permits, 

l 

Third Permissive District. 

To CONTINENTAL DISTILLING COBP 

Snyder Avenue <$> Swanson Street, 

Philadelphia, Pennsylvania. 

Application having been duly presented and Approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the 
laws relating to intoxicating liquor of any State in which 
any of the privileges herein conferred are bxercised, 
to manufacture rum of 150° proof and over for non¬ 
beverage purposes; also to produce 25,000 proof gallons of 
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low proof rum for medicinal purposes and other nonbever¬ 
age purposes; also to taxpay and deliver to permittees, 
having approved permits to purchase, rum manufactured 
in accordance with the terms of this permit. The manu¬ 
facture and sale of rum under this permit must be strictly 
in accordance with the provisions of Regulations Nos. 
2 and 8. 

Also to manufacture and warehouse in accordance with 
the United States Internal Revenue and Prohibition Laws 
and Regulations issued thereunder, 15,000 proof gallons of 
medicinal whiskey as allotted by the Commissioner of In¬ 
dustrial Alcohol. 

Also to manufacture, warehouse, sell and deliver in ac¬ 
cordance with the United States Internal Revenue and Pro¬ 
hibition Laws and Regulations issued thereunder, 25,000 
proof gallons of gin for medicinal purposes, as allotted by 
the Commissioner of Industrial Alcohol. The actual distil¬ 
lation under this permit is not to begin until all require¬ 
ments of the law and regulations with respect to the con¬ 
struction and operation of distilleries have been complied 
with. 

The quantity of intoxicating liquor (as defined in Section 
1, Title II, of the National Prohibition Act) which may be 
produced or obtained by the permittee during any calendar 
year (or proportionately for the remainder of the calendar 
year in which this permit is originally issued) shall be the 
quantity necessary to meet the legitimate needs of the 
permittee for all operations under such permit, but not to 
exceed . wine gallons of alcohol, . wine gal¬ 


lons of whisky, . wine gallons of other distilled 

spirits, and . wine gallons of wine and alcoholic 


preparations fit for beverage purposes: Provided, how¬ 
ever, That the permittee shall not possess more than. 

per cent of the maximum annual allowances above stated 
at anv one time. 
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The penal sum of the bond required to support this per¬ 
mit shall not be less than $ 100,000 — 5 - 29 - 33 . 

i 

Certified to be a true and 
correct copy of permit. 

Robert D. Ford 
ROBERT D. FORD 
District Supervisor 

The following stipulations and conditions shall be faith¬ 
fully observed and performed, and any act done or omitted 
to be done contrary to the terms and intent of sucfi stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this permit shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended and supple¬ 
mented, and shall constitute good cause for the issuance of 
a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all other 
persons employed by him while on the permit pretnises, will 
in good faith observe and conform to all the term? and con¬ 
ditions of this permit; all laws of the United States relating 
to the manufacture, taxation and control of, and| traffic in, 
intoxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter be, in force; ahd all the 
liquor laws of the State in which the permittee^ business 
is located and of all States in which the permit privileges 
may be exercised. 

2. That the permittee will provide and maintain, on the 
premises described herein, a safe and secure place of stor¬ 
age for all intoxicating liquors possessed under authority 
of this permit, same to be of sufficient capacity to hold the 
maximum quantity of intoxicating liquors which may be so 
possessed by permittee at any one time, and to b^ kept un¬ 
der lock and accessible only to the permittee and Ijis respon¬ 
sible agents, and to be subject to inspection an4 approval 
of the Supervisor of Permits; description of sai^ place of 
storage being as follows: 
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Distillery Warehouse #1, as described in Forms 27-A 
and that all intoxicating liquors received and possessed 
by authority of this permit will be stored and kept in 
the above-described place of storage, and in no other 
place except upon approval by the Supervisor of Permits. 

3. That the permittee will keep the files and records 
pertaining to the business conducted under this permit on 
the premises covered by the permit, and will make all re¬ 
ports required of him by law or regulation, and will, upon 
proper request, promptly allow and permit inspection to be 
made by any official or officer of the Bureau of Industrial 
Alcohol and the Bureau of Prohibition, of such files and 
records, and of all the premises and property used for or in 
connection with any operation under this permit, including 
the stocks of intoxicating liquors on hand, and all vehicles 
passing into or out of said premises. 

4. That the actual management of the business and op¬ 
erations to be carried on under this permit will be under the 
direct charge and supervision of L. J. Gunson, whose busi¬ 
ness address is Snyder Avenue & Swanson Street , Phila., 
Penna ., if a change is made in the management of said busi¬ 
ness and operations, notice thereof, stating the name and 
address of the new or additional manager, shall be sent by 
registered mail to the Supervisor of Permits of the district 
in which the permit w^as issued; if the Supervisor of Per¬ 
mits, within 15 days after receipt of such notice, shall notify 
the permittee that he disapproves such new or additional 
manager, such change in management shall not thereafter 
be effective as to the permit privileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said corporation it 
will immediately notify the Supervisor of Permits of the 
the district in which this permit is issued of such change. If 
such change in such officers or directors effects a change in 
the management of its operations under the permit, notice 
thereof must be given to the Supervisor of Permits by reg¬ 
istered mail, and such change may become ineffective as to 



the permit privileges by the disapproval of the S4pervisor 
of Permits as provided in paragraph 4. 

6. That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with which the permit activities are con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing the name and 
address of the purchaser, and any other person directly or 
indirectly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if permittee is a corporation, any sale, pledge, or 
other disposition of its corporate stock which results in 
transferring the control and management of th^ business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership inter¬ 
est shall be deemed to be a sale or transfer of th^ business. 

The application on which this permit is issued and all 
data, written statements, affidavits, evidence ^nd docu¬ 
ments submitted in support thereof, or upon hearing there¬ 
on, shall be deemed to be part of this permit. 

This permit is effective from the date hereof and will 
remain in force until December 31, 1935, unless revoked 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions of this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented, extended, or renewed in the manner and for 
the causes set forth in regulations or specifically set forth 
herein, or agreed to by the permittee, or as otherwise pro¬ 
vided by law. 

Dated this 28th, day of August, 1933. 

Leo A. Crossen 
Leo A. Crossen 

Supervisor of Permits. 



564 


PETITIONER’S EXHIBIT 130-E 

Filed Oct 13 1948 Harry M. Hull, Clerk 

TREASURY DEPARTMENT 
BUREAU OF INDUSTRIAL ALCOHOL 

Form 1405 
October, 1930 

Serial No. Pa^A-95 

Amended Permit 

PERMIT ISSUED UNDER THE NATIONAL PROHI¬ 
BITION ACT, AS AMENDED AND SUPPLE¬ 
MENTED, AND REGULATIONS ISSUED THERE¬ 
UNDER 

Office of Supervisor of Permits, 
Third Permissive District. 

C. A. 22155 

Issued September 15, 1933 

To CONTINENTAL DISTILLING CORP., 

Snyder Avenue & S warns on Street, 

Philadelphia, Pennsylvania. 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the laws 
relating to intoxicating liquor of any State in which any 
of the privileges herein conferred are exercised, to manu¬ 
facture rum of 150° proof and over for nonbeverage pur¬ 
poses; also to produce 25,000 proof gallons of low proof 
rum for medicinal purposes and other nonbeverage pur¬ 
poses; also to taxpay and deliver to permittees, having 
approved permits to purchase, rum manufactured in ac¬ 
cordance with the terms of this permit. The manufacture 
and sale of rum under this permit must be strictly in 
accordance with the provisions of Regulations Nos. 2 and 8. 
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Also to manufacture and warehouse in accordance with 
the United States Interned Revenue and Prohibition Laws 
and Regulations issued thereunder, 15,000 proof gallons 
of medicinal whiskey as allotted by the Commissioner of 
Industrial Alcohol. 

Also to manufacture, warehouse, sell and deliver in ac¬ 
cordance with the United States Internal Revenue and Pro¬ 
hibition Laws end Regulations issued thereunder, 150,000 
proof gallons of gin for medicinal purposes, as cdlotted by 
the Commissioner of Industrial Alcohol. The actual dis¬ 
tillation under this permit is not to begin until all require¬ 
ments of the law and regulations with respect to the con¬ 
struction and operation of distilleries have been complied 
with. 

This permit supersedes and cancels permit (fated and 
issued August 28th, 1933. 

The quantity of intoxicating liquor (as defined in Sec¬ 
tion 1, Title II, of the National Prohibition Act) which may 
be produced or obtained by the permittee during any calen¬ 
dar year (or proportionately for the remainder of the 
calendar year in which this permit is originally issued) 
shall be the quantity necessary to meet the legitimate needs 
of the permittee for all operations under such permit, but 


not to exceed.wine gallons of alcohol,.J.wine 

gallons of whisky,.wine gallons of othef distilled 

spirits, and . wine gallons of wine and alcoholic 


preparations fit for beverage purposes: Provided, how¬ 
ever, That the permittee shall not possess more than_ 

per cent of the maximum annual allowances above stated 
at any one time. 

The penal sum of the bond required to support this per¬ 
mit shall not be less than $ 100,000 — 4-25-33. 

Certified to be a true and 
correct copy of permit. 

Robert D. Ford 
Robert D. Ford 
District Supervisor 
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The following stipulations and conditions shall be faith¬ 
fully observed and performed, and any act done or omitted 
to be done contrary to the terms and intent of such stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this permit, shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended and supple¬ 
mented, and shall constitute good cause for the issuance of 
a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all other 
persons employed by him while on the permit premises, will 
in good faith observe and conform to all the terms and con¬ 
ditions of this permit; all laws of the United States relating 
to the manufacture, taxation and control of, and traffic in, 
intoxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter be, in force; and all the 
liquor laws of the State in which the permittee’s business 
is located and of all States in which the permit privileges 
mav be exercised. 

2. That the permittee will provide and maintain, on the 
premises described herein, a safe and secure place of stor¬ 
age for all intoxicating liquors possessed under authority 
of this permit, same to be of sufficient capacity to hold the 
maximum quantity of intoxicating liquors which may be so 
possessed by permittee at any one time, and to be kept un¬ 
der lock and accessible only to the permittee and his respon¬ 
sible agents, and to be subject to inspection and approval 
of the Supervisor of Permits; description of said place of 
storage being as follows: 

See Forms 27-A 

and that all intoxicating liquors received and possessed by 
authority of this permit will be stored and kept in the 
above-described place of storage, and in no other place ex¬ 
cept upon approval by the Supervisor of Permits. 

3. That the permittee will keep the files and records 
pertaining to the business conducted under this permit on 
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the premises covered by the permit, and will make all re¬ 
ports required of him by law or regulation, and will, upon 
proper request, promptly allow and permit inspection to be 
made by any official or officer of the Bureau of Industrial 
Alcohol and the Bureau of Prohibition, of such files and 
records, and of all the premises and property used for or in 
connection with any operation under this permit, including 
the stocks of intoxicating liquors on hand, and a^ vehicles 
passing into or out of said premises. 

4. That the actual management of the business and op¬ 
erations to be carried on under this permit will be under the 
direct charge and supervision of L. J. Gunson, w^hose busi¬ 
ness address is Snyder Avenue & Swanson Street , Phila ., 
Penna., if a change is made in the management of said busi¬ 
ness and operations, notice thereof, stating the name and 
address of the new or additional manager, shall be sent by 
registered mail to the Supervisor of Permits of the district 
in which the permit was issued; if the Supervisor of Per¬ 
mits, within 15 days after receipt of such notice, ^hall notify 
the permittee that he disapproves such new or additional 
manager, such change in management shall not thereafter 
be effective as to the permit privileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said corporation it 
will immediately notify the Supervisor of Perjnits of the 
district in which this permit is issued of such phange. If 
such change in such officers or directors effects a change in 
the management of its operations under the permit, notice 
thereof must be given to the Supervisor of Permits by reg¬ 
istered mail, and such change may become ineffective as to 
the permit privileges by the disapproval of the Supervisor 
of Permits as provided in paragraph 4. 

6. That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer bf the busi¬ 
ness in connection with wffiich the permit activities are con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing the name and 
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address of the purchaser, and any other person directly or 
indirectly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if permittee is a corporation, any sale, pledge, or 
other disposition of its corporate stock which results in 
transferring the control and management of the business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership inter¬ 
est shall be deemed to be a sale or transfer of the business. 

The application on which this permit is issued and all 
data, written statements, affidavits, evidence and documents 
submitted in support thereof, or upon hearing thereon, shall 
be deemed to be part of this permit. 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1933, unless revoked 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions of this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented. extended, or renewed in the manner and for the 
causes set forth in regulations or specifically set forth 
herein, or agreed to by the permittee, or as otherwise 
provided by law. 

Dated this 15th day of September, 1935. 

Leo A. Crossen, 

Leo A. Crossen, 

Supervisor of Permits. 



C. A. 22155 


PETITIONEE’S EXHIBIT 130-F 

I 

I 

Filed Oct 13 1948 Harry M. Hull, Clerk 

TREASURY DEPARTMENT 

Internal Revenue Service 
Alcohol Tax Unit 

Customhouse—Second and Chestnut Streets 
Philadelphia 6, Pa. 

Office of District Supervisor 
District No. 3 
In reply refer to 
P:T:BMcG 


March id, 1947 


Continental Distilling Corp. 

1429 Walnut Street 
Philadelphia 2, Pennsylvania 
Attention: W. E. Knecht, Jr. 

Gentlemen: I 

Reference is made to your letter of February 27, 1947, 
requesting certified copies of the following permits: 

1. Permit issued by the Treasury Department under the 
National Prohibition Act, Serial No. Pa-A-^5 on Sep¬ 
tember 15,1933, to Continental Distilling Corporation. 

2. Permit issued by the Federal Alcohol Control Adminis¬ 
tration to engage in distilled spirits industry No. DS18, 
January 17,1934. 

3. Amended permit No. DS18 issued March 15,1$34. 

There is furnished herewith one photostat ea^h of front 

and reverse sides of permit Serial No. Pa-A-95 which 
have been certified as true and correct copies. 
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The only copies of Permits DS18 and DS18 Amended, 
Federal Alcohol Administration Permits, which are on file 
in this office, are photostats. If you desire copies of same, 
please advise. 

Very truly yours, 

Edward C. Dougherty 
Edward C. Dougherty 
District Supervisor 

Amended Permit 

TREASURY DEPARTMENT 
BUREAU OF INDUSTRIAL. ALCOHOL 

Form 1405 


October, 1930 


Serial No. Pa^A-95 


PERMIT ISSUED UNDER THE NATIONAL PROHI¬ 
BITION ACT, AS AMENDED AND SUPPLE¬ 
MENTED, AND REGULATIONS ISSUED THERE¬ 
UNDER 

Issued Sept. 15, 1933 

Office of Supervisor of Permits 
Third Permissive District 
Certified to be a true and accurate copy of document in the 
files of the District Supervisor, Alcohol Tax Unit, PhUa. Pa. 

Edward C. Dougherty 

3/10/47 District Supervisor 

To Continental Distillery Corp., Snyder Avenue & Swanson 
Street, Philadelphia, Penna. 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the laws 
relating to intoxicating liquor of any State in which any 
of the privileges herein conferred are exercised, to manu¬ 
facture rum of 150° proof and over for nonbeverage pur- 
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poses; also to produce 25,000 proof gallons of low proof 
rum for medicinal purposes and other nonbeverage pur¬ 
poses; also to taxpay and deliver to permittees,\ having 
approved permits to purchase; rum manufactured in ac¬ 
cordance with the terms of this permit. The manufacture 
and sale of rum under this permit must be strictly in 
accordance with the provisions of Regulations Nos. 2 and 8. 

Also to manufacture and warehouse in accordance with 
the United States Internal Revenue and Prohibition Laws 
and Regulations issued thereunder, 15,000 proof gallons of 
medicinal whiskey as allotted by the Commissioner of In¬ 
dustrial Alcohol. 

Also to manufacture, warehouse, sell and deliver in ac¬ 
cordance with the United States Internal Revenue and Pro¬ 
hibition Laws and Regulations issued thereunder, 150,000 
proof gallons of gin for medicinal purposes, as allotted by 
the Commissioner of Industrial Alcohol. The actual dis¬ 
tillation under this permit is not to begin until all require¬ 
ments of the law and regulations with respect to the con¬ 
struction and operation of distilleries have been pomplied 
with. 

This permit supersedes and cancels permit dated and 
issued August 28th, 1933. 

The quantity of intoxicating liquor (as defined in Sec¬ 
tion 1, Title II, of the National Prohibition A<jt) which 
may be produced or obtained by the permittee during any 
calendar year (or proportionately for the remainder of 
the calendar year in which this permit is originally issued) 
shall be the quantity necessary to meet the legitimate needs 
of the permittee for all operations under such permit, but 

not to exceed.wine gallons of alcohol, ~J -wine 

gallons of whisky,.wine gallons of othei* distilled 

spirits, and .wine gallons of wine and alcoholic 

preparations fit for beverage purposes: Provided, how¬ 
ever, That the permittee shall not possess more than. 

per cent of the maximum annual allowances above stated 
at any one time. 
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The penal sum of the bond required to support this 
permit shall not be less than $ 100,000 — 4-25-33. 

The following stipulations and conditions shall be faith¬ 
fully observed and performed, and any act done or omitted 
to be done contrary to the terms and intent of such stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this permit, shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended and supple¬ 
mented, and shall constitute good cause for the issuance of 
a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all other 
persons employed by him while on the permit premises, will 
in good faith observe and conform to all the terms and con¬ 
ditions of this permit; all laws of the United States relating 
to the manufacture, taxation and control of, and traffic in, 
intoxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter be, in force; and all the 
liquor laws of the State in which the permittee’s business 
is located and of all States in which the permit privileges 
may be exercised. 

2. That the permittee will provide and maintain, on the 
premises described herein, a safe and secure place of stor¬ 
age for all intoxicating liquors possessed under authority 
of this permit, same to be of sufficient capacity to hold the 
mftximnm quantity of intoxicating liquors which may be so 
possessed by permittee at any one time, and to be kept un¬ 
der lock and accessible only to the permittee and his respon¬ 
sible agents, and to be subject to inspection and approval 
of the Supervisor of Permits; description of said place of 
storage being as follows: See Forms 27-A. 

Certified to be a true and accurate copy of document in 
the files of the District Supervisor, Alcohol Tax Unit, Phila¬ 
delphia, Pennsylvania. 

Edward C. Dougherty 
District Supervisor 

March 10,1947 







and that all intoxicating liquors received and possessed 
by authority of this permit will be stored and kept in the 
above-described place of storage, and in no other place 
except upon approval by the Supervisor of Permitk. 

3. That the permittee will keep the files and records 
pertaining to the business conducted under this permit on 
the premises covered by the permit, and will make all re¬ 
ports required of him by law or regulation, and will, upon 
proper request, promptly allow and permit inspection to be 
made by any official or officer of the Bureau of Industrial 
Alcohol and the Bureau of Prohibition, of suclJ files and 
records, and of all the premises and property used for or in 
connection with any operation under this permit, including 
the stocks of intoxicating liquors on hand, and all vehicles 
passing into or out of said premises. 

4. That the actual management of the business and op¬ 
erations to he carried on under this permit will bC under the 
direct charge and supervision of L. J. Gunson, yhose busi¬ 
ness address is Snyder Avenue & Swwnson Street, Phila., 
Penna if a change is made in the management of said busi¬ 
ness and operations, notice thereof, stating the name and 
address of the new or additional manager, shall be sent by 
registered mail to the Supervisor of Permits of the district 
in which the permit was issued; if the Supervisor of Per¬ 
mits, within 15 days after receipt of such notice, ^hall notify 
the permittee that he disapproves such new or additional 
manager, such change in management shall not thereafter 
be effective as to the permit privileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said coloration it 
will immediately notify the Supervisor of Penjnits of the 
district in which this permit is issued of such phange. If 
such change in such officers or directors effects ^ change in 
the management of its operations under the permit, notice 
thereof must be given to the Supervisor of Peripits by reg¬ 
istered mail, and such change may become ineffective as to 
the permit privileges by the disapproval of the Supervisor 
of Permits as provided in paragraph 4. 
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<x That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with which the permit activities are con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing the name and 
address of the purchaser, and any other person directly or 
indirectly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if permittee is a corporation, any sale, pledge, or 
other disposition of its corporate stock which results in 
transferring the control and management of the business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership inter¬ 
est shall be deemed to be a sale or transfer of the business. 

The application on which this permit is issued and all 
data, written statements, affidavits, evidence and documents 
submitted in support thereof, or upon hearing thereon, 
shall be deemed to be part of this permit. 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1933, unless revoked 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included , 
in the provisions and conditions of this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented, extended, or renewed in the manner and for the 
causes set forth in regulations or specifically set forth 
herein, or agreed to by the permittee, or as otherwise pro¬ 
vided bv law. 

Dated this loth day of September, 1933. 

Leo A. Crossen 
Leo A. Crossen 

Supervisor of Permits. 


PETITIONEE’S EXHIBIT 130-G 


Filed Oct 13 1948 Harry M. Hull, Clerk 
Form 1405 

TREASURY DEPARTMENT 
BUREAU OF INDUSTRIAL ALCOHOL 

I 

Revised November, 1931 

i 

Serial No. Pa-A-102 

i 

PERMIT ISSUED UNDER THE NATIONAL PROHI¬ 
BITION ACT, AS AMENDED AND SljjPPLE- 
MENTED, AND REGULATIONS ISSUED THERE¬ 
UNDER 

C. A. 22155 

To CONTINENTAL DISTILLING CORPORATION, 

(Inc. under the State of Delaware), 

3rd & 4th Floors of Northside of 
Merchants Warehouse Co. Federal Stores 
located 175' east of So. Front St. EUsworth 
to Wharton Street, 

Philadelphia, Pennsylvania. 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions and stipulations stated on the reverse side 
hereof and all provisions of the law relating to intoxicating 
liquor of any State in which any of the privileges herein 
conferred are exercised, to receive, possess and seU taxpaid 
distilled spirits produced by the Continental Distilling 
Corp., Distillery #1, Snyder Avenue & Swansoln Street, 
Philadelphia, Penna., for nonbeverage purposes, to others 
holding proper permits to purchase, in accordance with the 
National Prohibition Act and regulations issued there¬ 
under. ! 
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The quantity of intoxicating liquor (as defined in Sec¬ 
tion 1, Title II, of the National Prohibition Act) which may 
be produced or obtained by the permittee during any cal¬ 
endar year (or proportionately for the remainder of the 
calendar year in which this permit is originally issued) 
shall be the quantity necessary to meet the legitimate needs 
of the permittee for all operations under such permit, but 

not to exceed.wine gallons of alcohol,.wine 

gallons of whisky,.wrine gallons of other distilled 

spirits, and . wine gallons of wine and alcoholic 

preparations fit for beverage purposes: Provided, how¬ 
ever, That the permittee shall not possess more than. 

per cent of the maximum annual allowances above stated 
at anv one time. 

The penal sum of the bond required to support this per¬ 
mit shall not be less than $ 50,000 — 10-6-33. 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1934, unless revoked or 
suspended as provided by law' or regulations. 

Dated this 20th day of October, 1935. 

Leo A. Crossen, 

Leo A. Crossen, 

Supervisor — Third District. 

The following stipulations and conditions shall be faith¬ 
fully observed and performed, and any act done or omitted 
to be done contrary to the terms and intent of such stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this permit, shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended and supple¬ 
mented, and shall constitute good cause for the issuance of 
a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all other 








persons employed by him while on the permit preipises, will 
in good faith observe and conform to all the terms and con¬ 
ditions of this permit; all laws of the United States relating 
to the manufacture, taxation and control of, and [traffic in, 
intoxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter be, in force; apd all the 
liquor laws of the State in which the permittee’s business 
is located and of all States in which the permit privileges 
may be exercised. 

2. That the permittee will provide and maintain, on the 
premises covered by this permit, a safe and secure place of 
storage for all intoxicating liquors possessed undbr author¬ 
ity of this permit, same to be of sufficient capacity to hold 
the maximum quantity of intoxicating liquors Which may 
be so possessed by permittee at any one time, and to be 
kept under lock and accessible only to the permittee and his 
responsible agents, and to be subject to inspection and ap¬ 
proval of the Supervisor of Permits; and that all intoxicat¬ 
ing liquors received and possessed by authority 6f this per¬ 
mit will be stored and kept in the place of storage described 
in the application for this permit, and in no othey place un¬ 
less authorized by the Supervisor of Permits. 

3. That the permittee will keep the files aifid records 
pertaining to the business conducted under this permit on 
the premises covered by the permit, and will make all re¬ 
ports required of him by law or regulation, and! will, upon 
proper request, promptly allow and permit inspection to be 
made by any official or officer of the Bureau of 1 Industrial 
Alcohol and the Bureau of Prohibition, of such files and 
records, and of all the premises and property usbd for or in 
connection with any operation under this permii, including 
the stocks of intoxicating liquors on hand, and all vehicles 
passing into or out of said premises. 

4. That the actual management of the business and op¬ 
erations to be carried on under this permit will be under the 
direct charge and supervision of the person whose name 
and business address are stated in the application for this 
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permit If a change is made in the management of said 
business and operations, notice thereof, stating the name 
and address of the new or additional manager, shall be sent 
by registered mail to the Supervisor of Permits of the dis¬ 
trict in which the permit was issued; if the Supervisor of 
Permits, within 15 days after receipt of such notice, shall 
notify the permittee that he disapproves such new or addi¬ 
tional manager, such change in management shall not there¬ 
after be effective as to the permit privileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said corporation it 
will immediately notify the Supervisor of Permits of the 
district in which this permit is issued of such change. If 
such change in such officers or directors effects a change in 
the management of its operations under the permit, notice 
thereof must be given to the Supervisor of Permits by reg¬ 
istered mail, and such change may become ineffective as to 
the permit privileges by the disapproval of the Supervisor 
of Permits as provided in paragraph 4. 

6. That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with which the permit activities are con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing the name and 
address of the purchaser, and any other person directly or 
indirectly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if permittee is a corporation, any sale, pledge, or 
other disposition of its corporate stock which results in 
transferring the control and management of the business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership inter¬ 
est shall be deemed to be a sale or transfer of the business. 

The application on which this permit is issued and all 
data, written statements, affidavits, evidence, and documents 
submitted in support thereof, or upon hearing thereon, 
shall be deemed to be part of this permit. 






All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions of this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented, extended, or renewed in the manner and for 
the causes set forth in regulations or specifically set forth 
herein, or agreed to by the permittee, or as otherwise pro¬ 
vided by law. 
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PETITIONER’S EXHIBIT 130-H 

Filed Oct 13 1948 Harry M. Hull, Clerk 
Form 1405 

TREASURY DEPARTMENT 
BUREAU OF INDUSTRIAL ALCOHOL 

October, 1930 

Serial No. Pa-A-95 


Amended — Increase. 

PERMIT ISSUED UNDER THE NATIONAL PROHI¬ 
BITION ACT, AS AMENDED AND SUPPLE¬ 
MENTED, AND REGULATIONS ISSUED THERE¬ 
UNDER 

Issued November 6,1933 
C. A. 22155 


Office of Supervisor of Permits 
Third Permissive District. 

To CONTINENTAL DISTILLING CORP., 

(A Delaware Corporation) 

Snyder Ave. & Swanson St., 

Philadelphia, Penna. 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the laws 
relating to intoxicating liquor of any State in which any 
of the privileges herein conferred are exercised, to manu¬ 
facture rum of 150° proof amd over for nonbeverage pur¬ 
poses; cUso to produce 525,000 proof gallons of low proof 


rum for medicinal purposes and other nonbeverdge pur¬ 
poses; also to taxpay and deliver to permittees, having ap¬ 
proved permits to purchase, rum manufactured vk accord¬ 
ance with the terms of this permit. The manufacture and 
sale of rum under this permit must be strictly in accord¬ 
ance with the provisions of Regulations Nos. 2 & 8. 

Also to mamufacture and warehouse vn accordance with 
the United States Internal Revenue and Prohibition Laws 
and Regulations issued thereivnder, 1,015,000 proof gallons 
of medicinal whiskey as allotted by the Commissioner of 
Industrial Alcohol. 

i 

Also to manufacture, warehouse, sell and deliver in ac¬ 
cordance with the United States Internal Revenue and Pro¬ 
hibition Laws and regulations issued thereunder, 300,000 
proof gallons of gin for medicinal purposes as allotted by 
the Commissioner of Industrial Alcohol. The actual dis¬ 
tillation under this permit is not to begin until all require¬ 
ments of the law and regvdations with respect to the con¬ 
struction and operation of distilleries have been complied 
with. 

This permit supersedes and cancels permit dated and 
issued September 15th, 1933. 

j 

The quantity of intoxicating liquor (as defined in Section 
1, Title II, of the National Prohibition Act) which may be 
produced or obtained by the permittee during any calendar 
year (or proportionately for the remainder of tlje calendar 
year in which this permit is originally issued) ^hall be the 
quantity necessary to meet the legitimate needs of the 
permittee for all operations under such permit, but not to 
exceed.wine gallons of alcohol,.. wine gal¬ 
lons of whisky, . wine gallons of other distilled 

spirits, and . wine gallons of wine and alcoholic 

preparations fit for beverage purposes: Provided, how¬ 
ever, That the permittee shall not possess moife than . 

per cent of the maximum annual allowances above stated 
at any one time. 
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The penal sum of the bond required to support this per¬ 
mit shall not be less than $ 100,000 — 4-25-33. 

The following stipulations and conditions shall be faith¬ 
fully observed and performed, and any act done or omitted 
to be done contrary to the terms and intent of such stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this permit, shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended and supple¬ 
mented, and shall constitute good cause for the issuance of 
a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all other 
persons employed by him while on the permit premises, will 
in good faith observe and conform to all the terms and con¬ 
ditions of this permit; all laws of the United States relating 
to the manufacture, taxation and control of, and traffic in, 
intoxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter be, in force; and all the 
liquor laws of the State in 'which the permittee’s business 
is located and of all States in which the permit privileges 
may be exercised. 

2. That the permittee will provide and maintain, on the 
premises described herein, a safe and secure place of stor¬ 
age for all intoxicating liquors possessed under authority 
of this permit, same to be of sufficient capacity to hold the 
maximum quantity of intoxicating liquors winch may be so 
possessed by permittee at any one time, and to be kept un¬ 
der lock and accessible only to the permittee and his respon¬ 
sible agents, and to be subject to inspection and approval 
of the Supervisor of Permits; description of said place of 
storage being as follow’s: 

See Forms 27-A. and that all intoxicating liquors received 
and possessed by authority of this permit will be stored and 
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I 

I 

kept in the above-described place of storage, and ih no other 
place except upon approval by the Supervisor of Permits. 

3. That the permitee will keep the files and records 
pertaining to the business conducted under this [permit on 
the premises covered by the permit, and will make all re¬ 
ports required of him by law or regulation, and will, upon 
proper request, promptly allow and permit inspection to be 
made by any official or officer of the Bureau of Industrial 
Alcohol and the Bureau of Prohibition, of sucty files and 
records, and of all the premises and property used for or in 
connection with any operation under this permit; including 
the stocks of intoxicating liquors on hand, and hll vehicles 
passing into or out of said premises. 

4. That the actual management of the business and op¬ 
erations to be carried on under this permit will be under the 
direct charge and supervision of L. J. Gunson, yhose busi¬ 
ness address is Snyder Avenue & Swanson Str\eet, Phila., 
Penna., if a change is made in the management of said busi¬ 
ness and operations, notice thereof, stating thq name and 
address of the new or additional manager, shall be sent by 
registered mail to the Supervisor of Permits of the district 
in which the permit was issued; if the Supervisor of Per¬ 
mits, within 15 days after receipt of such notice, shall notify 
the permittee that he disapproves such new oi* additional 
manager, such change in management shall not thereafter 
be effective as to the permit privileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said corporation it 
will immediately notify the Supervisor of Perimits of the 
the district in which this permit is issued of suclt change. If 
such change in such officers or directors effects a change in 
the management of its operations under the permit, notice 
thereof must be given to the Supervisor of Permits by reg¬ 
istered mail, and such change may become ineffective as to 
the permit privileges by the disapproval of the Supervisor 
of Permits as provided in paragraph 4. 
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6. That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with which the permit activities are con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing the name and 
address of the purchaser, and any other person directly or 
indirectly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if permittee is a corporation, any sale, pledge, or 
other disposition of its corporate stock which results in 
transferring the control and management of the business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership inter¬ 
est shall be deemed to be a sale or transfer of the business. 

The application on which this permit is issued and all 
data, written statements, affidavits, and other documents 
submitted in support thereof, shall be deemed to be part 
of this permit. 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1933, unless revoked 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions of this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented, extended, or renewed in the manner and for the 
causes set forth in regulations or specifically set forth 
herin, or agreed to by the permittee, or as otherwise pro¬ 
vided by law. 

Dated this 6th day of November, 1933. 

Leo A. Crossen 
Leo A. Crossen, 

Supervisor of Permits. 
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PETITIONER’S EXHIBIT 130-1 

Filed Oct 13 1948 Harry M. Hull, Clerk 

Form 1405 

TREASURY DEPARTMENT 
BUREAU OF INDUSTRIAL ALCOHOL 

October, 1930 

I 

I 

Serial Noj Pa^A-95 

j 

Amended — Increase, 

PERMIT ISSUED UNDER THE NATIONAL PROHIBI¬ 
TION ACT, AS AMENDED AND SUPPLEMENTED, 
AND REGULATIONS ISSUED THEREUNDER. 

C. A.22155 I 

Office of Supervisor of Permits, 

Third Permissive District. 

To CONTINENTAL DISTILLING COBP., ! 

(A Delaware Corporation) 

Snyder Ave, & Swanson St,, 

Philadelphia, Penna. 

November 6,1933 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the laws 
relating to intoxicating liquor of any State in yrhich any 
of the privileges herein conferred are exercised, to manu¬ 
facture rum of 150° proof and over for nonbeverage pur¬ 
poses; also to produce 525,000 proof gallons of low proof 


I 
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rum for medicinal purposes and other nonbeverage pur¬ 
poses; also to taxpay and deliver to permittees, having 
approved permits to purchase, rum manufactured in ac¬ 
cordance with the terms of this permit. The manufacture 
and sale of rum under this permit must be strictly in ac¬ 
cordance with the provisions of Regulations Nos. 2 & 8. 

Also to manufacture and warehouse in accordance with 
the United States Internal Revenue and Prohibition Laws 
and Regulations issued thereunder, 1,015,000 proof gallons 
of medicinal whiskey as allotted by the Commissioner of 
Industrial Alcohol. 

Also to manufacture, warehouse, sell and deliver in ac¬ 
cordance with the United States Internal Revenue and Pro¬ 
hibition Laws and regulations issued thereunder, 300,000 
proof gallons of gin for medicinal purposes as allotted by 
the Commissioner of Industrial Alcohol. The actual dis¬ 
tillation under this permit is not to begin until all require¬ 
ments of the law and regulations with respect to the con¬ 
struction and operation of distilleries have been complied 
with. 

This permit supersedes and cancels permit dated and 
issued September 15th, 1933. 

The quantity of intoxicating liquor (as defined in Sec¬ 
tion 1, Title II, of the National Prohibition Act) which 
may be produced or obtained by the permittee during any 
calendar year (or proportionately for the remainder of the 
calendar year in which this permit is originally issued) 
shall be the quantity necessary to meet the legitimate 
needs of the permittee for all operations under such per¬ 
mit, but not to exceed . wine gallons of alcohol, 

.wine gallons of w’hisky,.wine gallons of 

other distilled spirits, and . wine gallons of wdne 

and alcoholic preparations fit for beverage purposes: Pro¬ 
vided, however; That the permittee shall not possess more 

than . per cent of the maximum annual allowances 

above stated at anv one time. 








The penal sum of the bond required to support this per¬ 
mit shall not be less than $ 100,000 — 4-25-33. 

Certified to be a true and 
correct copy of permit. 

Robert D. Ford 
ROBERT D. FORD 

District Supervisor 

The following stipulations and conditions shall be faith¬ 
fully observed and performed, and any act done or omitted 
to be done contrary to the terms and intent of suck stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this permit, shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended and supple¬ 
mented, and shall constitute good cause for the issuance of 
a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, andl all other 
persons employed by him while on the permit prefnises, will 
in good faith observe and conform to all the terms and con¬ 
ditions of this permit; all laws of the United States relating 
to the manufacture, taxation and control of, and traffic in, 
intoxicating liquors; all regulations made pursuant to law 
which are now, or may hereafter be, in force; knd all the 
liquor laws of the State in which the permittee’s business 
is located and of all States in which the permit privileges 
may be exercised. 

2. That the permittee will provide and maintain, on the 
premises described herein, a safe and secure place of stor¬ 
age for all intoxicating liquors possessed undeij authority 
of this permit, same to be of sufficient capacity IJo hold the 
maximum quantity of intoxicating liquors which may be so 
possessed by permittee at any one time, and to Ije kept un¬ 
der lock and accessible only to the permittee and his respon¬ 
sible agents, and to be subject to inspection ana approval 
of the Supervisor of Permits; description of sajd place of 
storage being as follows: 
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See Forms 27-A. and that all intoxicating liquors received 
and possessed by authority of this permit will be stored and 
kept in the above-described place of storage, and in no other 
place except upon approval by the Supervisor of Permits. 

3. That the permittee will keep the files and records 
pertaining to the business conducted under this permit on 
the premises covered by the permit, and will make all re¬ 
ports required of him by law or regulation, and will, upon 
proper request, promptly allow and permit inspection to be 
made by any official or officer of the Bureau of Industrial 
Alcohol and the Bureau of Prohibition, of such files and 
records, and of all the premises and property used for or in 
connection with any operation under this permit, including 
the stocks of intoxicating liquors on hand, and all vehicles 
passing into or out of said premises. 

4. That the actual management of the business and op¬ 
erations to be carried on under this permit will be under the 
direct charge and supervision of L. J. Gunson, whose busi¬ 
ness address is Snyder Avenue & Swanson Street , PhUa., 
Penna. y if a change is made in the management of said busi¬ 
ness and operations, notice thereof, stating the name and 
address of the new or additional manager, shall be sent by 
registered mail to the Supervisor of Permits of the district 
in which the permit was issued; if the Supervisor of Per¬ 
mits, within 15 days after receipt of such notice, shall notify 
the permittee that he disapproves such new or additional 
manager, ^uch change in management shall not thereafter 
be effective as to the permit privileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said corporation it 
will immediately notify the Supervisor of Permits of the 
the district in which this permit is issued of such change. If 
such change in such officers or directors effects a change in 
the management of its operations under the permit, notice 
thereof must be given to the Supervisor of Permits by reg¬ 
istered mail, and such change may become ineffective as to 
the permit privileges by the disapproval of the Supervisor 
of Permits; as provided in paragraph 4. 
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6. That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with which the permit activities ^re con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing the nahae and 
address of the purchaser, and any other person directly or 
indirectly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if permittee is a corporation, any sale, pledge, or 
other disposition of its corporate stock which results in 
transferring the control and management of the business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership inter- 
est shall be deemed to be a sale or transfer of the business. 

The application on which this permit is issued and all 
data, written statements, affidavits, and other documents 
submitted in support thereof, shall be deemed to be part 
of this permit. 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1935, unless revoked 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions cf this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented, extended, or renewed in the manner and for the 
causes set forth in regulations or specifically set forth 
herein, or agreed to by the permittee, or as otherwise pro¬ 
vided by law. | 

Dated this 6th day of November , 19 33. 

Leo A. Crossen 
Leo A. Crossen 

Supervisor of Permits. 
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PETITIONER’S EXHIBIT 130-J 

Filed Oct 13 1948 Harry M. Hull, Clerk 


Form 1405 

TREASURY DEPARTMENT 
BUREAU OF INDUSTRIAL ALCOHOL 

October, 1930 

Philadelphia, 
Serial No. Pa-0-16 

PERMIT ISSUED UNDER THE NATIONAL PROHI¬ 
BITION ACT, AS AMENDED AND SUPPLE¬ 
MENTED, AND REGULATIONS ISSUED THERE¬ 
UNDER 

C. A. 22155 

Office of Supervisor of Permits, 
Third Permissive District. 

Issued November 20, 1933 

To Continental Distilling Corporation, 

Merchants Warehouse Company (175' east of 
South Front St., Ellsworth to Wharton Sts.,) 
Philadelphia, Pennsylvania 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the 
laws relating to intoxicating liquor of any State in which 
any of the privileges herein conferred are exercised, to 
withdraw taxpaid alcohol, taxpaid whiskey for rectification 
in accordance with existing Internal Revenue laws, Prohi¬ 
bition laws, and regulations issued thereunder. 


_ 
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The toted amount of rectified spirits to be manufactured 
under this permit shall not exceed 1,000,000 gadlofis to be 
produced prior to December 31, 1933, and is for sale for 
medicinal purposes only on approved permits to purchase. 

The quantity of intoxicating liquor (as defined ip Section 
1, Title II, of the National Prohibition Act) whicp may be 
produced or obtained by the permittee during any palendar 
year (or proportionately for the remainder of the Calendar 
year in which this permit is originally issued) sha^ll be the 
quantity necessary to meet the legitimate needs of the per¬ 
mittee for all operations under such permit, but not to 
exceed 250,000 proof gallons of alcohol, 750,000 pfoof gal¬ 
lons of whisky,.wine gallons of other distilled spirits, 

and .wine gallons of wine and alcoholic prepara¬ 

tions fit for beverage purposes: Provided, however, That 
the permittee shall not possess more than 50 per c4nt of the 
maximum annual allowances above stated at any one time. 

The penal sum of the bond required to support this per¬ 
mit shall not not be less than $ 50,000 — 11-1-33. 

The following stipulations and conditions shall be faith¬ 
fully observed and performed, and any act done op omitted 
to be done contrary to the terms and intent of such stipula¬ 
tions and conditions, or any misrepresentation of any fact 
found to have been made in securing this permip, shall be 
deemed a lack of good faith in conforming to the provisions 
of the National Prohibition Act, as amended and supple¬ 
mented, and shall constitute good cause for thej issuance 
of a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all 
other persons employed by him w’hile on the permit prem¬ 
ises, w’ill in good faith observe and conform fo all the 
terms and conditions of this permit; all law’s of the United 
States relating to the manufacture, taxation arid control 
of, and traffic in, intoxicating liquors; all regulations made 
pursuant to law which are now’, or may hereaiter be, in 
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force; and all the liquor laws of the State in which the per¬ 
mittee's business is located and of all States in which the 
permit privileges may be exercised. 

2. That the permittee will provide and maintain, on 
the premises described herein, a safe and secure place of 
storage for all intoxicating liquors possessed under author¬ 
ity of this permit, same to be of sufficient capacity to hold 
the maximum quantity of intoxicating liquors which may 
be so possessed by permittee at any one time, and to be 
kept under lock and accessible only to the permittee and 
his responsible agents, and to be subject to inspection and 
approval of the Supervisor of Permits; description of said 
place of storage being as follows: 


and that all intoxicating liquors received and possessed by 
authority* of this permit will be stored and kept in the 
above-described place of storage, and in no other place 
except upon approval by the Supervisor of Permits. 

3. That the permittee will keep the files and records 
pertaining to the business conducted under this permit on 
the premises covered by the permit, and .will make all re¬ 
ports required of him by law or regulation, and will, upon 
proper request, promptly allow and permit inspection to be 
made by any official or officer of the Bureau of Industrial 
Alcohol and the Bureau of Prohibition, of such files and 
records, and of all the premises and property used for or 
in connection with any operation under this permit, includ¬ 
ing the stocks of intoxicating liquors on hand, and all ve¬ 
hicles passing into or out of said premises. 

4. That the actual management of the business and 
operations to be carried on under this permit will be under 
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the direct charge and supervision of Dr. Carl Haner> whose 
business address is 260 South Broad Street, Philadelphia, 
Pa. if a change is made in the management of said busi¬ 
ness and operations, notice thereof, stating the najne and 
address of the new or additional manager, shall be sent by 
registered mail to the Supervisor of Permits of the dis¬ 
trict in which the permit was issued; if the Supervisor of 
Permits, within 15 days after receipt of such notice, shall 
notify the permittee that he disapproves such new or addi¬ 
tional manager, such change in management shall not here¬ 
after be effective as to the permit privileges. 

5. That if the permittee is a corporation, in tl^e event 
of any change in the officers or directors of said corpora¬ 
tion it will immediately notify the Supervisor of Permits 
of the district in which this permit is issued of such change. 
If such change in such officers or directors effects a change 
in the management of its operations under the permit, 
notice thereof must be given to the Supervisor of Permits 
by registered mail, and such change may become ineffective 
as to the permit privileges by the disapproval of th<f Super¬ 
visor of Permits as provided in paragraph 4. 

6. That the permit privileges herein conferred shall not 

be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with which the permit activities are con¬ 
ducted, the permittee will submit to the Supervisor of 
Permits a statement, under oath, showing the name and 
address of the purchaser, and any other person directly 
or indirectly interested in the enterprise, the amount paid 
for the business, the balance due, if any, and how secured. 
That, if permittee is a corporation, any sale, pledge, or 
other disposition of its corporate stock which results in 
transferring the control and management of the business 
of the corporation shall terminate this permit. That, if 
permittee is a partnership, the sale of a partnership in¬ 
terest shall be deemed to be a sale or transfer of the busi¬ 
ness. I 
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The application on which this permit is issued and all 
data, written statements, affidavits, evidence, and docu- 
dents submitted in support thereof, or upon hearing there¬ 
on, shall be deemed to be part of this permit. 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1935, unless revoked, 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions of this permit. If this 
permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and this 
permit may be revoked, suspended, modified, amended, sup¬ 
plemented, extended, or renewed in the manner and for the 
causes set forth in regulations or specifically set forth here¬ 
in, or agreed to by the permittee, or as otherwise provided 
by law. 

Dated this 20th day of November, 1933. 

Leo A. Crossen 
Leo A. Crossen 

Supervisor of Permits. 
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PETITIONER’S EXHIBIT 130-K 


S. P. C. No. 28 
C. A. 22155 


State Permit No. 9471 


Filed Oct 13 1948 Harry M. Hull, Clerk 

WHOLESALE DEALER’S PERMIT UNDE^ THE 
STATE PROHIBITION LAW 


State of West Virginia 
Office of State Tax Commissioner 
Department of Prohibition 
Charleston, West Virginia 

Continental Distilling Corporation 

Whose business is that of Manufacture spirituous 'liquors, 
whiskey, gin and rum 

Located at 260 South Broad Street Philadelphia 

(Street) (City) j 

Philadelphia Pennsylvania 

(County) (State) 

having made application for a permit as a wholesale dealer, 
to purchase, sell and keep for sale and transport alcoholic 
preparations defined as liquors in accordance with the 
provisions of Chapter 60 of the Code of West Virginia, 
and not otherwise, which said application is now on file in 
my office and the required fee paid. 

NOW, THEREFORE, I, FRED L. FOX, £tate Tax 
Commissioner, by virtue of authority by law in ine vested, 
do hereby issue this permit, thereby authorizing the ap¬ 
plicant above named as a wholesale dealer to purchase, 
sell and keep for sale and transport alcoholic preparations 
defined as liquors in Section 1, Article 1 of Chapter 60 of 
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the Code of West Virginia, and in accordance with the 
provisions of the Prohibition Laws of this State and of 
the United States. 

RESIDENT WHOLESALE DEALERS ARE AU¬ 
THORIZED TO PURCHASE FROM HOLDERS OF 
WEST VIRGINIA STATE PERMITS ONLY, AND ALL 
WHOLESALE DEALERS, BOTH RESIDENT AND 
NON-RESIDENT, ARE AUTHORIZED TO MAKE 
SALES TO HOLDERS OF WEST VIRGINL\ STATE 
PERMITS ONLY. 

This permit shall be in force until December 31, 1933, 
unless sooner annulled. 

Given under my hand at the City of Charleston, State of 
West Virginia, this November 21,1933. 

Fred L. Fox 


State Tax Commissioner 
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Petitioner's Exhibit No. 133 
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Respondent’s Exhibit No. 1 

TRADE-MARK. 


I 


WRIGHT & TAYLOR. 

STRAIGHT WHISH. 
APPLIOATIOI FILED APS. U, 1906. 


Registered Jan. 19,1909. 



PROPRIETOR 

u PER ° 

ATTORNEY 









UNITED STATES PATENT OFFICE. 

_ 

WRIGHT & TAYLOR, OF LOUISVILLE, KENTUCKY. 

TRADE-MARK TOR STRAIGHT WHISKY. 

I 

—_ | 

Ho. 72,344. Statement and Declaration. Registered Jan. 19,1909. 

Application filed April 28,1906. 8erial Ho. 3,339. , 

—- 

STATEMENT. 

To all whom it may concern: trade-mark is and lias been appropriated is 

Be it known that we, Weight & Taylor, Class 49, Distilled alcoholic liqnors and the 
a firm domiciled in Louisville, county oi particular description of goods comprised in 
Jefferson, and State of Kentucky, and doing said class to which the said trade-mark is 
business at No. 135 West Main street, in said appropriated is straight whisky, 
city, and composed of the following mem- The trade-mark is usually displayed on the 
bers, William A. Miller and Marion E. packages containing the goods by branding, 
Taylor, all citizens of the United States, has stenciling or printing the same upon barrels 
adopted for its use the trade-mark shown in and labels ana corks used in packing whisky 
the accompanying drawing. for sale. 

This trade-mark has been continuously ! _ 

used by us in our business since the year WEIGHT & TAYLOR, 

A D. 1874. By W. A. MILLER, 

The class of merchandise to which this A member. 

I 


DECLARATION-. 


State of Kentucky county of Jefferson ss. drawing and specimens presented for record 
William A. Miller being duly sworn de- truly represents the trade-mark sought to be 
poses and says that he is a member of the registered, and that mark has been m actual 
firm of Wright & Taylor, of Louisville, use as a trade-mark of the applicant or their 
Kentucky the applicant named in the fore- predecessors from whom they derived title 
going statement: that he verily believes that for ten years next preceding the passage of 
the foregoing statement is true; that he be- the act of February 20th, 1905, and that to 
lieves the said firm is the owner of the trade- the best of his knowledge and belief such use 
mark sought to be registered, that no other has been exclusive T 

person, firm, corporation, or association to WM. A MILLER, 

the best of his knowledge and belief has the 

right to use said trade-mark, either in the j 0 

-i _f^. VLV _ - i _ Subscribed and sworn to before me, a 

identical form or m such near resemblance „ v *. ’ j 

thereto as might be calculated to deceive; ^ 

that such trade mark is used by the said firm btate > *** 21st day ot Apnl 1SKto * 

in commerce among the several States of the [l. s.] R. A LOCKE, Jr., 

United States and that the description. Notary Public, Jefferson County, Ky. 


i 

Subscribed and sworn to before me, a 
notary public within and for said county and 
State, this 21st day of April 1905. 

[l. s.] R. A LOCKE, Jr., 

Notary Public, Jefferson County, Ky. 










RESPONDENT’S EXHIBIT NO. 2 


Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

THIS INDENTURE made and entered into this the 20th 
day of November, 1908 by and between Marion E. 'jTaylor, 
and Francis H. Taylor, his wife, William A. Miller, Mil- 
brey W. Miller, his wife, all of the County of Jefferson 
and State of Kentucky of the first part, and Wright & 
Taylor, a corporation organized under the laws of the State 
of Kentucky, of the second part, 

i 

WITNESSETH: That the parties of the first piart for 
and in consideration of One Dollar ($1.00) cash in hand 
paid and other valuable considerations, which have been 
fully paid, hath bargained, sold, and conveyed, and by 
these presents doth bargain, sell and convey unto the 
party of the second part the following described parcel of 
real estate with all the appurtenances thereunto belonging, 
lying, and being in Bullitt County, Kentucky: 

• • • • 

And the parties of the first part hereby convey to the 
party of the second part all the improvements upon said 
property, consisting of distillery, coopershop, wapehouse, 
bottling house and contents, feeding pens, and cottages, 
and all other improvements and appurtenances to said prop¬ 
erty, and the party of the second part from and after date 
assumes all the liability of warehouseman with respect to 
the whiskey now in store in warehouses on said premises, 
and agrees to fully relieve the parties of the first part from 
any such liability hereafter accruing and all storage accru¬ 
ing after this date shall be payable to the party of the sec¬ 
ond part, and the parties of the first part also cpnvey to 
party of second part trade mark and brand of whiskey 
called “Old Charter” and all brands and trade nkarks ap¬ 
purtenant to said property. 
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TO HAVE AND TO HOLD to the party of the second 
part, its grantees, and assigns all of the above described 
property with covenant of General Warranty. In testi¬ 
mony whereof the parties of the first part have hereunto 
signed their names this day and date above written. 

Marion E. Taylor 
Francis B. Taylor 
William A. Miller 
Milbrev W. Miller 

State of Kentucky 
County of Bullitt... Set. 

L W. B. Tilden, Clerk of the Bullitt County Court, in the 
State of Kentucky, certify that the foregoing deed from 
Marion E. Taylor &c to Wright and Taylor was on the 
23rd, day of November, 1908, lodged in my office for record, 
which with this and the foregoing certificate I have truly 
recorded in my office this the 24th, day of November, 1908. 

W. B. Tilden, Clerk. 

By E. E. McCormick, D. C. 
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RESPONDENT’S EXHIBIT NO. 3 i 

I 

Docket Division Apr 191941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

This contract made and entered into by and between 
WRIGHT & TAYLOR, a corporation duly organized under 
and pursuant to the laws of the State of Kentucky, here¬ 
inafter referred to as the seller, and U. S. Distillers, Inc., 
a corporation organized under the laws of the! State of 
Delaware, hereinafter referred to as the purchaser, 

WITNESSETH:— 

THAT WHEREAS, the seller has heretofore, and on 
the 8th day of July, 1933, entered into a certain memo¬ 
randum agreement with the authorized agent of the pur¬ 
chaser for the purchase of the whiskey hereinafter re¬ 
ferred to, and that by the terms of said memorandum 
agreement this contract is made necessary. NOW, THERE¬ 
FORE, and to the end that the parties may contract as 
agreed it is stipulated as follows: 

1. The seller hereby bargains, sells and conveys unto 
the purchaser not less than Twenty thousand five hundred 
(20,500) cases of Old Charter Whiskey, aged in wood, made 
in 1916 and 1917 and bottled in 1929, each case to contain 
Twenty-four (24) pints of whiskey. This whiskey is now 
in the government warehouse of Distillery ^tl7, 1033 
Story Avenue, Louisville, Kentucky, and is onb hundred 
(100) proof whiskey. 

2. In consideration of the foregoing, the purchaser 
agrees to pay Thirty-five ($35.00) Dollars pej: case for 
each case of said liquor in bond, and also sh&ll pay all 
withdrawal charges that may be exacted in the withdrawal 
of said whiskey from the warehouse. All other charges 
accruing to the date of this contract, including storage, 
city, county and state taxes, shall be paid by the seller. 
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3. Also, the seller hereby bargains, sells and conveys 
unto the purchaser approximately Sixteen Hundred (1600) 
barrels of whiskey of the following ages: 


357 barrels 
340 

208 ” 
284 


Fall 1930 
FaH 1931 
Spring 1932 
Spring 1933 


And this sale includes approximately 400 barrels to be 
made in 1933. 


The seller represents that the foregoing barrels con¬ 
tained approximately forty-seven (47) gallons of whiskey 
at the time of the placing in bond. 


The purchaser, in consideration of the foregoing, agrees 
to pay, and by this contract pays to the seller Sixty 
($60.00) Dollars per barrel for each barrel of said whiskey, 
and also the purchaser shall pay all withdrawal charges 
on the barrel goods. The seller shall pay all other charges 
accrued to the date of this contract in the same manner 
as is provided with reference to case goods hereinabove 
referred to. 


4. The seller hereby bargains, sells and conveys unto 
the purchaser its brands and trade-marks, especially “Old 
Charter” and “Old Kentucky Taylor” as applied to whis¬ 
key, and the purchaser agrees to pay therefor the sum of 
Fifty Thousand ($50,000.00) Dollars. 

Subject to the approval of the government, the seller 
hereby assigns, transfers, sets over and delivers to the 
purchaser its distiller’s permit now in existence. 

5. The seller, as a further consideration for this con¬ 
tract, hereby assigns, transfers and sets over unto the pur¬ 
chaser its contracts it now has with the distiller and ware¬ 
houseman for the storing, bottling and distilling of its 
whiskies and the contract in existence under which the fore- 
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going whiskey was distilled, which distillery is located on 
Story Avenue in Louisville, Jefferson County, Kentucky. 

i 

6. The seller hereby transfers and assigns unto the pur¬ 
chaser a new corporation formed under the laws j of the 
State of Kentucky under the corporate name of Wright- 
Taylor Distillery Company, which transfer includes the 
transfer, assignment and delivery of the corporation papers 
of said new corporation, the purchaser having procured the 
charter as heretofore agreed to. 


7. PAYMENT:—The purchase price of all the fore¬ 
going shall be paid as follows: 

(a) One Hundred Thousand ($100,000.00) Ddllars— 
Ten Thousand ($10,000.00) Dollars of which has heretofore 
been paid as at July 8, 1933, and Ninety Thousand ($90,- 
000.00) Dollars of even date with this contract, the receipt 
of which is hereby acknowledged. 


(b) One Hundred Thousand ($100,000.00) .Dollars 
thirty (30) days from the date of the signing of tins con¬ 
tract. 


(c) One Hundred Thousand ($100,000.00) Dollars 
ninety (90) days from the date of the signing of ihis con¬ 
tract. 

(d) One Hundred Thousand ($100,000.00) Dollars each 
ninety (90) days thereafter until the total purchase price 
is paid, provided that the whole purchase money shall be 
paid within one (1) year from the date of this contract. 
Each of the deferred payments shall bear interest at 2*4% 
per annum. 

8. For the deferred payments the purchaser has exe¬ 
cuted and delivered to the seller, of even date with this 
contract, his or its promissory notes, each note bearing 
interest at the rate of 2*4% per annum from date until 
paid. For the w T hiskey sold the seller has procured ware¬ 
house receipts, and said warehouse receipts for said whis- 
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key are attached, as collateral, to said notes, and in addi¬ 
tion thereto there is attached to said notes insurance policy 
or policies covering said whiskey sold in an amount equal 
to the deferred payments, and purchaser agrees, so long as 
any of the notes evidencing deferred payments remain un¬ 
paid, to keep said whiskey insured in good and solvent in¬ 
surance companies with a loss clause payable to the seller 
as its interest may appear. Also, as a part of the con¬ 
sideration for this contract, the purchaser agrees to keep 
all taxes and assessments that may be levied upon said 
whiskey promptly paid during the existence of this con¬ 
tract and So long as any of the deferred payments remain 
unpaid. It is provided, however, that in the payment of 
the notes herein called for, and to cover the deferred pay¬ 
ments, the purchaser, after he has paid the note due thirty 
days from date, shall have the right and option to with¬ 
draw the whiskey pledged by said warehouse receipt as 
follows: 

(a) Upon the payment of the note due ninety days after 
date, it will then have paid $250,000.00 of the purchase 
price for the whiskey herein sold, and will have the right 
and option to withdraw $100,000.00 worth of whiskey based 
on the value of $35.00 per case for case goods and $60.00 
per barrel for barrel goods. 

(b) Upon the payment of each maturing note thereafter, 
the purchaser shall have the right and option to withdraw 
an equal amount of whiskey based upon the value as fixed 
in this contract and proportionate to the amount then paid, 
except that upon the making of the final payment all of 
the whiskey then remaining as collateral shall be released 
to the purchaser. 

Should the purchaser fail to pay either of said notes 
with interest accrued, or should the purchaser fail to keep 
said whiskies insured as it herein agrees to do, or should 
the purchaser fail to pay said taxes, when due, and should 
it remain in default for a period of fifteen (15) days after 




they become due, then and in either of said events flie seller 
shall have the right and option to declare each and all of 
the remaining deferred payments due and proceed to fore¬ 
close upon the collateral and take such steps hs in its 
judgment may be necessary to protect its debt. 

9. It is agreed that the purchaser shall have the right 
at any time to pay off and satisfy said deferred bayments 
at any time prior to the maturity of said notes tyy paying 
the principal of said deferred payments together with in¬ 
terest to the date of payment. 


10. The purchaser has inspected all of the whiskey cov¬ 
ered by this contract and satisfied himself as to t^ie nature, 
character and quantity thereof, and by the execution of 
this contract accepts delivery, both as to quantity and 
character, and the seller acknowledges receipt of each and 
all of the foregoing payments, cash as well as deferred 
payments evidenced by notes. 

11. The seller hereby agrees and binds itself to execute 
any and all assignments, bills of sale, or documents neces¬ 
sary to carry into full force and effect the foregoing con¬ 
tract, and the purchaser likewise agrees to execute any and 
all necessary documents to carry into effect the | foregoing 
contract. 


12. It is mutually agreed that negotiable warehouse re¬ 
ceipts shall be procured by the seller in its name for the 
whiskies covered by this contract that are now manufac¬ 
tured and on hand, which said warehouse receipts, when 
procured, shall be endorsed by the seller, delivered to the 
purchaser and in turn pledged by the purchased to secure 
the payment of said notes under the terms of thi|s contract. 

There are certain barrels of whiskey that have not yet 
been manufactured, and it is agreed that when and as said 
additional barrels have been distilled, the seller will pro¬ 
cure warehouse receipts therefor, which in tiirn will be 
endorsed by it and delivered to the escrow agpnt herein- 
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after named as a part of the collateral to secure the pay¬ 
ment of said notes. 

The above mentioned notes for the deferred payments, 
together with the collateral, shall be delivered to the Citi¬ 
zens Union National Bank, of Louisville, Kentucky, in 
escrow and held by it as escrow agent upon the following 
terms and conditions to-wit: 

(a) Upon the payment of $100,000.00 due ninety days 
from date, the purchaser shall have the right to withdraw 
from the whiskey in storage $100,000.00 worth of whiskey 
to be selected by him, based upon the price fixed in this 
contract. 

(b) Upon the payment of the notes maturing there¬ 
after, the purchaser shall have the right to withdraw from 
the whiskey pledged an equal amount of whiskey based 
upon the price fixed in this contract, and from time to 
time as payments are made until this contract has been 
completed, except that upon payment of the final note, 
all of the whiskey then remaining as collateral shall be 
released to the purchaser. 

13. The seller warrants that it is seized and possessed 
of a good title to the property herein conveyed, with full 
power and right to convey the same and does convey the 
same free and clear of any liens and claims except those 
specifically mentioned hereinabove. 

IN TESTIMONY WHEREOF, the seller has caused its 
name and official seal to be affixed hereto pursuant to reso¬ 
lution of its Board of Directors, and the purchaser has 
caused its name to be signed and its official seal to be 
affixed hereto, this the 18 day of July, 1933. 

WRIGHT & TAYLOR, 
by E. L. Taylor, Secty. 

Seller. 


Viola M. Becker 


(SEAL) 
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U. S. DISTILLERS, INC., 

by James Burns, Pres. 

Purchaser. 

Viola M. Becker 

I 

(SEAL) 

STATE OF KENTUCKY ) srT 
COUNTY OF JEFFERSON ) * 

t 

I, the undersigned, a Notary Public in and for the 
county and state aforesaid, do certify that the above and 
foregoing contract was this day produced to me in my 
office by E. Leland Taylor, secretary of Wright & ^Taylor, 
authorized so to do, who acknowledged that he executed 
and delivered the foregoing contract to be the voluntary 
act and deed of Wright & Taylor and of himself as secre¬ 
tary, and likewise there appeared before me James Burns, 
president of the U. S. Distillers, Inc., who acknowledged 
to me that he executed and delivered the foregoing Contract 
as the voluntary act and deed of the U. S. Distillers, Inc., 
and of himself as president of said U. S. Distillers, Inc., 
he being authorized so to do. 

Given under my hand on this the 18 day of July] 1933. 

j 

My commission expires Nov. 22,1933. 

VIOLA M. BECKER 
N. P. J. C. Ky. 

(Seal) 


I 
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RESPONDENT’S EXHIBIT NO. 4 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

This assignment made and entered into by and between 
WRIGHT & TAYLOR, a corporation organized under the 
laws of the State of Kentucky, party of the first part, and 
WRIGHT-TAYLOR DISTILLERY COMPANY, a corpo¬ 
ration organized under the laws of the State of Kentucky, 
party of the second part, 

WITNESSETH:— 

That for and in consideration of $50,000.00 par value of 
the capital stock of the party of the second part this day 
issued and delivered to the party of the first part, the 
receipt of which is hereby acknowledged, the party of the 
first part does hereby and by these presents assign, trans¬ 
fer, set over and deliver unto the party of the second part, 
its successors and assigns, the following described brands, 
trade-marks and labels, to-wit: 

1. “Old Charter” 

2. 44 Elliott Reserve ’ ’ 

3. 4 4 Pride of Louisville Bourbon No. 1 ’ ’ 

4. 4 4 Pride of Louisville Rye No. 1 ” 

5. 44 Old Chief Rye” 

6. “Flint Lock Bourbon” 

7. 4 4 Pride of Louisville Bourbon AAA ’ ’ 

8. 4 4 Uncle Zach” 

9. 4 4 Fine Old Kentucky Taylor ’ ’ 

10. 4 4 Fine Old Logan 9 9 

11. “Old Sideboard Bourbon” 

12. 4 4 Cone Spring Rye ’ ’ 

13. 4 4 Cone Spring Bourbon 9 9 

14. 44 Taylor’s Golden Rye No. 1 ” 

15. 4 4 Taylor’s Golden Rye No. 2 ” 

16. 4 4 Big Sandy Bourbon 9 9 

17. 44 Old Fashion DDD ’ ’ 

18. 44 Casey’s Pure Malt” 

19. 44 Dr. Kentucky’s Fine Old Sure Cure” 

20. 4 4 Old Charter Pure Rye. ’ ’ 
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Attached hereto is a photostatic copy of a price list 
containing the trade names, labels and trade-marks in¬ 
tended to be herein assigned, and in addition thereto, as a 
part of this assignment, the party of the first pak hereby 
assigns, sets over and delivers unto the party of the second 
part the good will as applied to liquors of all kinds of 
Wright & Taylor. 

The party of the first part further agrees, in considera¬ 
tion of the foregoing, that it will, when and as called upon 
by the party of the second part, execute and delivef unto the 
party of the second part any and all special assignments 
or documents that may be necessary, useful or advisable 
in order to vest in the party of the second part title to 
each and all of the aforesaid brands, trade-marks and 
labels as well as good wilL 

IN TESTIMONY WHEREOF, the party of the first part 
has caused its name and official seal to be affixed hereto 
pursuant to resolution of its Board of Directors this the 
18th day of July, 1933. 

WRIGHT & TAYLOR, 
by E. Leland Taylor 
Secretary. 

Viola M. Becker (ISEAL) 

STATE OF KENTUCKY) 

COUNTY OF JEFFERSON) ^ j 

I, the undersigned, a Notary Public in and for the 
county and state aforesaid, do certify that the above and 
foregoing assignment from Wright & Taylor to Wright- 
Taylor Distillery Company was this day produced to me 
in my office by E. Leland Taylor, secretary of [Wright & 
Taylor, who acknowledged to me that he executed and 
delivered the same to be the voluntary act and deed of said 
Wright & Taylor and of himself as secretary of said com¬ 
pany. j 

Given under my hand on this the 18th day of July, 1933. 

My commission expires Nov. 22,1933. 

VIOLA M. BECKER 
N. P. J. C. Ky. 

(SEAL) 
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RESPONDENT’S EXHIBIT NO. 5 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk ! 

1. The undersigned U. S. Distillers, Inc., a Delaware 
corporation (hereinafter referred to as “Distillers’’) which 
owns all of your outstanding capital stock (except directors’ 
qualifying shares), is about to enter into an agreement 
(hereinafter referred to as the “Transfer Agreement”) 
with Wright & Taylor Distilling Corporation, a Maryland 
corporation (hereinafter referred to as the “NAw Com¬ 
pany”), whereby in consideration of the issuancA to Dis¬ 
tillers of 200,000 shares of the capital stock of the New 
Company and upon certain terms and conditions Contained 
in such agreement Distillers, among other things, is to 
cause to be transferred to the New Company the brands, 
trade names, business and good will owned by you and 
referred to in paragraph 2 of the Transfer Agreement. 

2. Distillers proposes to sell to a syndicate, to be 
formed, the 200,000 shares to be received by Distillers as 
aforesaid for $300,000 in cash, and other consideration. 

3. In consideration of your agreement to transfer to 
the New Company the assets above mentioned, arid to take 
all action contemplated by the provisions of paragraph 5 
of the Transfer Agreement to be taken by you, pistillers 
hereby agrees to cause such syndicate, upon delivery by 
Distillers to such syndicate of such 200,000 sharAs, to pay 
to you $50,000 of said $300,000; such sum of $50^)00 to be 
received by you in full payment for the asestsjso to be 
transferred and the aforesaid action so to be taken] 

If the foregoing is agreeable to you, kindly sA indicate 
by signing the endorsement appearing at the fAot of the 
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enclosed copy hereof and retnm such copy to Distillers, 
whereupon this letter shall constitute a contract between us. 

Very truly yours, 

U. S. Distillers, Inc. 

By W. Steiner 

Vice-President. 

I 

I 

Attest: 

G. Steiner, 

Asst-Secretary. 

(SEAL) 

The proposal set forth in the foregoing letter is hereby 
accepted this day of September, 1933. 

| 

Wbight-Taylob Distillery Company, 

By W. Steiner, 

Vice-Pres. 

i 

l 

i 

i 

i 


i 

i 
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RESPONDENT’S EXHIBIT NO. 6 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

TRANSFER AGREEMENT 
September 30, 1933. 

Wright & Taylor Distilling Corporation, 

Baltimore, Maryland. 

Dear Sirs: 

1. The undersigned, U. S. Distillers, Inc., a Delaware 

corporation (hereinafter referred to as Distillers) owns, 
free and clear of all liens and encumbrances whatsoever, 
all the issued and outstanding capital stock (except direc¬ 
tors’ qualifying shares) of Wright-Taylor Distillery Com¬ 
pany, a Kentucky corporation (hereinafter referred to as 
the Subsidiary). Distillers has no liabilities, obligations 
or co mmi tments whatsoever other than those arising under 
the terms of the Whiskey Purchase Agreement and the 

Storage Contract hereinafter referred to. Pending the 

closing hereunder no further liabilities, obligations or com¬ 
mitments will be incurred or entered into by Distillers ex¬ 
cept pursuant to the provisions of this agreement. The 
issued and outstanding capital stock of Distillers consists 
of 1000 shares, of a single class, standing of record in the 
following names: 

Name No. of Shares 

W. R. Timken. 500 

L. S. Timken. 100 

G. Weiner.. 400 

2. The subsidiary has no obligations, liabilities or com¬ 
mitments whatsoever, and owns, free and clear of all liens 
and encumbrances whatsoever, the absolute and exclusive 
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right to use the following brands and trade nanjies, as 
applied to whiskeys: j 

• Old Charter 
Elliott Reserve 

Pride of Louisville Bourbon No. 1 

Pride of Louisville Rye No. 1 ! 

Old Chief Rye 

Flint Lock Bourbon 

Pride of Louisville Bourbon AAA 

Uncle Zach 

Fine Old Kentucky Taylor 

Fine Old Logan 

Old Sideboard Bourbon 

Cone Spring Rye 

Cone Spring Bourbon 

Taylor’s Golden Rye No. 1 

Taylor’s Golden Rye No. 2 

Big Sandy Bourbon 

Old Fashion DDD 

Casey’s Pure Malt 

Dr. Kentucky’s Fine Old Sure Cure 

Old Charter Pure Rye 

under some or all of which names the whiskeys heretofore 
manufactured by Wright & Taylor, a Kentucky corpora¬ 
tion, have been sold; the whiskey so manufactured and 
sold throughout the past fifteen years having been sold 
under the brand “Old Charter.” The Subsidiary also 
owns, together with the said brands and trade names, the 
business and good will incident to the sale of whiskey 
thereunder. Pending the closing hereunder no liabilities, 
obligations or commitments will be incurred or entered into 
by the Subsidiary. 

3. Distillers owns, free and clear of all liens and encum¬ 
brances except as hereinafter mentioned, the whiskeys re¬ 
ferred to below, such whiskeys having been acquired by 
Distillers under an agreement with Wright & Tajflor dated 


I 
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July IS, 1933, as supplemented by a further agreement 
dated July IS, 1933 (hereinafter collectively referred to as 
the Whiskey Purchase Agreement), copies of which, certi¬ 
fied by Distillers, have been delivered to you: 

(a) 1189 barrels of W'right & Taylor whiskey (each of 
said barrels having contained aproximately 47 gallons of 
whiskey at the time of placing in bond) at least 100 proof, 
and in first class condition, distilled as follows: 

357 barrels in 1930 
340 barrels in 1931 
208 barrels in 1932 
2S4 barrels in 1933 

Said 1189 barrels, together with the 411 barrels referred 
to in paragraph 4 hereof, wull contain an aggregate of at 
least 70,000 gallons. 

(b) 20,500 cases of “Old Charter’’ Whiskey, each case 
containing 24 pints, at least 100 proof, and in first class 
condition; said whiskey having been distilled in Fall 1916 
and Spring 1917, and bottled in Spring and Fall 1929; all 
bottled in bond before tax payment. 

Pending the closing no change will be made in the Whiskey 
Purchase Agreement without vour prior written consent. 

All of the whiskeys described above are stored in the 
bonded warehouse of A. Ph. Stitzel, Incorporated, at Louis¬ 
ville, Kentucky. All storage charges and State, County 
and City taxes accruing to July 18, 1933, have been paid; 
a personal property tax has been assessed on such whiskeys 
as of September 1, 1933, and it is a lien thereon, but does 
not become payable until such whiskeys are withdrawn from 
bond. Warehouse receipts for such whiskeys are held by 
the Citizens Union National Bank of Louisville, Kentucky, 
as collateral to secure the payment by Distillers of $763,000 
payable to Wright & Taylor in respect of the purchase 
price of such whiskeys and the whiskey to be manufactured 
by Wright & Taylor as provided in paragraph 4 hereof; 


such warehouse receipts being held as aforesaid under 
an escrow agreement, dated July 18, 1933 (hereinafter 
referred to as the Escrow Agreement) between 'Wright & 
Taylor and said Bank. A copy of the Escrow Agreement, 
certified by Distillers, has been delivered to you, and pend¬ 
ing the closing hereunder no change therein will be made 
without your written consent, except for the changes con¬ 
templated by the Agency Agreement hereinafter referred 
to. 

The unpaid obligation of Distillers on account of such 
purchase price is represented by five promissory notes, 
dated July 18, 1933, due as follows (with the privilege 
of prepayment as to all or any of said notes): 

$100,000 due 30 days from July 18,193f3 
$100,000 due 90 days from July 18,193^ 

$100,000 due 6 months from July 18,1933 
$100,000 due 9 months from July 18,19^3 
$363,000 due 12 months from July 18,1933 

A fifteen-day period of grace is provided for in ^uch notes. 

The due date of the first of such notes has beeh extended 
by agreement with Wright & Taylor to October 1, 1933. 
Upon payment of the two notes first above mentioned, Dis¬ 
tillers will be entitled to obtain and will obtain yrarehouse 
receipts for the above mentioned 1189 barrels o£ whiskey, 
free and clear of all liens and encumbrances whatsoever, 
and the whiskey represented by such warehouse receipts 
will then be free and clear of all liens and enciimbrances 
except Federal and Kentucky restrictions on dealings there¬ 
with and except the aforesaid September 1, 1933 personal 
property tax and Federal excise taxes, the Kentupky license 
tax of 2c per gallon, and storage charges accruing or pay¬ 
able subsequent to July 18, 1933 under a contract dated 
July 19, 1933, between Distillers and A. Ph. Stitzel, Incor¬ 
porated, relating to the storage of the whiskey described 
above, a copy of which, certified by Distillers, hhs been de¬ 
livered to you. (Such contract is hereinafter deferred to 
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as the Storage Contract and pending the closing here¬ 
under no change therein shall be made without your prior 
written consent.) 

4. Under the provisions of the Whiskey Purchase 
Agreement, Wright & Taylor is obligated to cause to be 
manufactured for Distillers during the year 1933 (without 
any expense to Distillers in addition to payment of the 
two notes first above mentioned in paragraph 3 hereof) at 
the distillery of A. Ph. Stitzel, Incorporated, at Louisville, 
Kentucky, 411 barrels of Wright & Taylor whiskey (which 
barrels shall contain an amount of whiskey which, together 
with the barrelled whiskey referred to in subdivision (a) of 
paragraph 3 hereof, shall be at least 70,000 gallons) at 
least 100 proof and in first class condition; such whiskey 
being all the whiskey which Wright & Taylor is now en¬ 
titled to manufacture or have manufactured under Govern¬ 
ment permit. Such whiskey when manufactured will be 
stored in the bonded warehouse of A. Ph. Stitzel, Incorpo¬ 
rated, at Louisville, Kentucky, and warehouse receipts 
with respect thereto are to be delivered to Citizens Union 
National Bank of Louisville, Kentucky, as additional col¬ 
lateral under the Escrow Agreement. Upon payment of 
the two notes first above mentioned, Distillers will be en¬ 
titled to obtain and, as soon as such whiskey is manu¬ 
factured, will obtain warehouse receipts for said 411 bar¬ 
rels of whiskey, free and clear of all liens and encum¬ 
brances whatsoever, and the whiskey represented by such 
warehouse receipts will then be free and clear of all liens 
and encumbrances whatsoever, except Federal and Ken¬ 
tucky restrictions on dealings therewith, Federal excise 
taxes, the Kentucky license tax of 2c per gallon, and storage 
charges accruing under the Storage Contract subsequent to 
the date of manufacture. 

5. Distillers hereby agrees that, without any expense to 
you, and without the receipt of any consideration from you 
except as provided for in paragraph 10 hereof, Distillers 
will, at or prior to the closing hereunder: 
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(a) transfer and assign to or vest in yon, or cause to 
be transferred and assigned to or vested in you: 

(i) the absolute and exclusive ownership of the brands, 

trade names, business and good will referred to in para¬ 
graph 2 hereof; ] 

i 

(ii) the warehouse receipts referred to abo^e, which 
shall evidence good and valid title to the 1189 barrels of 
whiskey referred to in subdivision (a) of paragraph 3 
hereof; appropriate riders to be furnished by distillers, 
transferring to you insurance policies, insuring all such 
whiskey against loss by fire and/or lightning in thje amount 
of $300,000, you to pay to Distillers within 3d days of 
the closing hereunder an amount equal to the aggregate 
of all premiums unexpended at the date of sucli closing; 
and 

! 

(iii) all rights of Distillers under the Whiskey Purchase 

Agreement in and to the whiskey to be manufactured there¬ 
under, including the 411 barrels referred to in paragraph 
4 hereof; j 

such assets and rights to be so transferred and assigned 
to or vested in you, free and clear of all liens and encum¬ 
brances whatsoever; the whiskey represented by the afore¬ 
said warehouse receipts to be free and clear of all liens 
and encumbrances whatsoever except Federal and Ken- 
utcky restrictions on dealings therewith, Federal excise 
taxes, and the Kentucky license tax of 2c pfer gallon; 
it being understood that, prior to such transfer* Distillers 
will pay the personal property taxes thereon ^hich were 
assessed as of September 1, 1933, and such o^her taxes, 
if any, as have accrued during the period between July 18, 
1933, and the date of such transfer, and also ^11 storage 
charges thereon accruing to the date of suclj transfer; 
and that Distillers will take steps, immediately upon the 
acceptance by you of the proposal herein se); forth, to 
effect the registration and/or the renewal of tl|e registra¬ 
tion in the United States Patent Office of thi following 
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brands, viz.: Old Charter, Old Kentucky Taylor, Pride of 
Louisville, and Fine Old Logan; 

(b) cause Wright & Taylor to join with Distillers and 
the Subsidiary in such consents and instruments of trans¬ 
fer as you may deem desirable in order to assure to you 
good and valid title to the aforesaid assets and rights (to¬ 
gether with such whiskey brands and trade names, if any, 
as may be owned by the Subsidiary or Wright & Taylor 
and as are not specified in paragraph 2 hereof); such 
instruments to include an instrument transferring to you 
all of the business and good will incident to the sale of 
whiskey under the brands and trade names to be trans¬ 
ferred as aforesaid; 

(c) cause Wright & Taylor to agree with you to cease 
and thereafter refrain from all activities relating to the 
distilling and/or sale of whiskey except the manufacture, 
at your request and for your account of the whiskey which 
the Whiskey Purchase Agreement contemplates shall be 
manufactured by Wright & Taylor; 

(d) cause Wright & Taylor and the Subsidiary to con¬ 
sent to the use by you of the words ‘ i Wright & Taylor” 
and/or any variant thereof as part of your corporate name, 
except that you shall not so use the name “Wright & 
Taylor” alone; 

(e) cause Wright & Taylor to execute such consents 
and take such other action as may be necessary to permit 
you to qualify to do business with the name “Wright & 
Taylor” in Kentucky, and any other states in which 
Wright & Taylor may be qualified to do business and in 
which you may desire to qualify; 

(f) cause the Subsidiary to change its name to one 
which does not include either of the names “Wright” or 
“Taylor”; 

(g) furnish to you a report of such gauger as you may 
designate or approve, concerning the quantity and quality 





of the whiskeys to be acquired by you hereunder; said 
report to be made with respect to the quantity an^L quality 
of such whiskeys as of such date as you may specify; 

(h) enter into an agreement with you, in the form 
attached hereto marked Exhibit A, whereby, amqng other 
things, Distillers will constitute you its exclusive bgent for 
the sale of the cased whiskey referred to in subdivision 
(b) of the foregoing paragraph 3; 

I 

(i) if requested by you, use its best efforts to cause 
A. Ph. Stitzel, Incorporated, to enter into a contract with 
you for the storage and bottling of the whiskey to be ac¬ 
quired by you hereunder, which shall be at least as favor¬ 
able to you as the Storage Contract. 


(j) if requested by you, use its best efforts to have Mr. 
Leland Taylor and Mr. Thomas B. Bullitt become members 
of your Board of Directors. 

6. Distillers is now negotiating for the acquisition of a 

stock of vrhiskey located at Ahemetsburg, Canada, consist¬ 
ing of approximately 1,000,000 gallons of whiskey owned 
by Pioneer Distillery Company. It is understood that such 
negotiations will be continued and that, if such negotiations 
are successful and if you so request, arrangements will be 
made by Distillers whereby you will be enabled to acquire 
such whiskey at the price paid therefor to the present 
owner, it being further understood that neither! Distillers 
nor the Subsidiary, nor their associates, shall profit from 
this transaction. ' 

i 

7. Distillers hereby agrees to grant to you an option, 
for the year next succeeding the Closing Date under the 
Financing Agreement, hereinafter referred to, tb purchase 
all or any part of 125,000 shares of the 200,00 shares of 
capital stock to be issued by you as provided in paragraph 
10 hereof, the option price to be $4.00 per sharb; and Dis¬ 
tillers further hereby agrees that immediately! upon the 
issuance of a certificate or certificates representing such 
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200,000 shares, certificates representing 125,000 of such 
shares shall be deposited with you or your nominee, duly 
endorsed in blank, in aid of the exercise of such option. 
An Option Agreement relating to such option, in form 
satisfactory’ to your counsel, shall be executed by Distillers 
at the closing hereunder. 

S. Distillers hereby agrees that, promptly upon the exe¬ 
cution of this agreement by you, it will cause James C. Will- 
son & Co. (hereinafter referred to as the Bankers) to enter 
into an agreement with you (in which you hereby agree 
to join) in the form attached hereto and marked Exhibit B 
(such agreement being herein referred to as the Financing 
Agreement), which contemplates the issuance and sale by 
you of 350,000 shares of your capital stock to purchasers 
to be found by the Bankers, or to the Bankers, at a net 
price to you (without taking into account expenses to be 
borne by you under the Financing Agreement) of $2.00 
per share, all as set forth therein. You hereby agree that 
if the Bankers shall request a postponement of the time 
within which the designation of the Closing Date is to be 
given under paragraph 8 of the Financing Agreement to 
a date later than 15 days following the Registration Date 
referred to in said paragraph 8, you will, if so requested 
by Distillers, consent to such postponement for not more 
than thirty days. 

9. All agreements, contracts and other documents and 
all transfers and other steps required or contemplated by 
the provisions of paragraphs 5, 7 and 8 hereof shall be 
made, entered into, executed and completed satisfactorily 
to your counsel. 

10. In consideration of the undertakings of Distillers 
hereinabove set forth you agree that, subject to the condi¬ 
tions hereinbelow set forth, and upon completion at or prior 
to the closing hereunder of all steps contemplated by this 
agreement to be performed by Distillers at or prior to 
such closing, you will deliver to or upon the order of 
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Distillers, certificates in such name or names as Distillers 
shall specify by written notice to you not later than three 
days prior to the closing (or failing such specification, in 
the name of Distillers) for 200,000 fully paid and non¬ 
assessable shares of your capital stock of the par value 
of $2.00 each. It is contemplated that such 200,000 shares 
shall be sold by Distillers to the Syndicate hereinafter men¬ 
tioned, and that of the proceeds of such sale $50,000 shall 
be paid to the Subsidiary in full consideration for the 
transfer to you of the assets (described in paragraph 2 
hereof) now owned by the Subsidiary and for all action 
contemplated by the provisions of paragraph 5 Of this 
agreement to be taken by the Subsidiary. 

The closing hereunder shall be held at the office of Ed¬ 
ward B. Smith & Co., No. 15 Broad Street, New York City, 
at 3 p. m. on October 2, 1933, such date being herein re¬ 
ferred to as the Closing Date. 

11. All obligation on your part hereunder shall be fur¬ 
ther conditioned upon the following : 

(a) The correctness of all statements made by Dis¬ 
tillers in paragraphs 1 to 4, inclusive, of this agreement 
each of which statements shall be deemed a material repre¬ 
sentation and warranty by Distillers which (notwithstand¬ 
ing any investigation by you or the receipt by you of the 
advice of counsel contemplated by subdivision (bj of this 
paragraph 11) shall survive the closing hereundeij; 

(b) Receipt by you of advice from your counsel to the 
effect that all agreements, contracts and other documents, 
and all transfers and other steps, required or provided 
for by paragraphs 5, 7 and 8 hereof, have been duly made, 
entered into, executed or completed satisfactorily to them, 
and that they are satisfied that no conflict or otheir impedi¬ 
ment exists which might prevent the renewal of the regis¬ 
tration in the United States Patent Office of tlje brands 
“Old Charter” and “Old Kentucky Taylor”, referred to 
in subdivision (a) of paragraph 5 hereof. 
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12. Any notice to be given hereunder to Distillers shall 
be deemed to have been duly given if deposited in the 
United States mail, postage prepaid, addressed to Dis¬ 
tillers in care of W. R. Timken, Room 3711, 597 Madison 
Avenue, New York, X. Y., or if delivered at such address. 
Any notice to be given hereunder to you shall be deemed 
to have been only given if deposited in the United States 
mails, postage prepaid, addressed to you in care of Messrs. 
Satterlee & Canfield, 49 Wall Street, New York, N. Y. (or 
at such other address as vou mav furnish Distillers in 

•> i 

writing), or if delivered at such address. 

If the foregoing is agreeable to you, kindly so indicate 
by signing the endorsement appearing at the foot of the 
enclosed copy hereof and return such copy to Distillers, 
whereupon it shall constitute a contract between us. 

Very truly yours, 

U. S. Distillers, Inc., 

By W. Steiner, 

(SEAL) Vice-President. 

Attest: 

H. B. Brown, 

Secretary. 

The proposal set forth in the foregoing letter is hereby 
accepted this 30th day of September, 1933. 

Wright & Taylor Distilling Corporation, 

By William S. Simpson, 
President. 

Attest: 

Stephen F. Downey, 

Secretary. 

(SEAL) 

Copy received September 30,1933. 

U. S. Distillers, Inc., 

By -- 

Vice-President. 
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RESPONDENT’S EXHIBIT NO. 7 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

ASSIGNMENT dated the 2nd day of October, 1933, by 
U. S. DISTILLERS, INC., a Delaware corporation (here¬ 
inafter referred to as the “Transferor”), to WEIGHT & 
TAYLOR DISTILLING CORPORATION, a Maryland 
corporation (hereinafter referred to as the “Transferee”); 

WITNESSETH, That 

WHEREAS, by virtue of an Agreement dated Septem¬ 
ber 30, 1933 (hereinafter referred to as the “Transfer 
Agreement”) entered into between the Transferof and the 
Transferee, and duly authorized by the Board of directors 
of the Transferor, the Transferor is obligated presently 
to transfer and assign to or vest in the Transferee, or 
cause to be transferred and assigned to or vested in the 
Transferee, certain assets and rights describe^ in the 
Transfer Agreement; and 

WHEREAS, by due corporate action the Transferor has 
authorized its President or any Vice-President an<f its Sec¬ 
retary or any Assistant Secretary, to execute and deliver 
to the Transferee appropriate instruments of assignment, 
transfer or conveyance, including among others, an instru¬ 
ment in the form of this assignment, the samfe having 
been submitted to and approved by the Board of ] Directors 
of the Transferor; and 

WHEREAS, the Transferor has simultaneously with 
the execution of this assignment, transferred and delivered 
to the Transferee the warehouse receipt referred tb in para¬ 
graph 5 of the Transfer Agreement, which, the Transferor 
represents and warrants, evidences good and vali^l title to 
the 1189 barrels of whiskey referred to in said paragraph 5, 
and has delivered or is about to deliver to the Transferee 
riders with respect to insurance policies insuring all such 
whiskey against loss by fire and/or lightning in the amount 
of $300,000; 
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NOW, THEREFORE, in consideration of the premises 
and of other valuable considerations to it delivered by the 
Transferee, receipt whereof is hereby acknowledged, the 
Transferor has assigned, transferred, set over, granted 
and conveyed to and vested in, and by these presents does 
assign, transfer, set over, grant and convey to and vest in, 
the Transferee: 

(i) All right, title and interest of the Transferor, if 
any, in and to the following brands and tradenames as ap¬ 
plied to whiskey, together with the business and good will 
incident to the sale of whiskey thereunder, and all labels 
and other indicia of ownership used in connection with said 
business: Old Charter, Elliot Reserve, Pride of Louisville 
Bourbon No. 1, Pride of Louisville Rye No. 1, Old Chief 
Rye, Flint Lock Bourbon, Pride of Louisville Bourbon 
AAA, Uncle Zach, Fine Old Kentucky Taylor, Fine Old 
Logan, Old Sideboard Bourbon, Cone Spring Rye, Cone 
Spring Bourbon, Taylor’s Golden Rye No. 1, Taylor’s 
Golden Rye No. 2, Big Sandy Bourbon, Old Fashion DDD, 
Casey’s Pure Malt, Dr. Kentucky’s Fine Old Sure Cure and 
Old Charter Pure Rye; 

(ii) All right, title and interest of the Transferor in 
and to a certain warehouse receipt, dated July 17, 1933, 
issued by A. Ph. Stitzel, Incorporated, Louisville, Ken¬ 
tucky, Number 1565, and evidencing good and valid title to 
1189 barrels of Wright & Taylor whiskey (each of said 
barrels having contained approximately forty-seven gallons 
of whiskey at the time of placing in bond) at least 100 
proof and in first class condition, distilled as follows: 

357 barrels in 1930 
340 barrels in 1931 
208 barrels in 1932 
284 barrels in 1933 

(iii) All rights of the Transferor under a certain agree¬ 
ment dated July 18, 1933, between the Transferor and 
Wright & Taylor, a Kentucky corporation (such agreement 
being hereinafter referred to as the “Whiskey Purchase 
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Agreement”) in and to the whiskey to be manufactured 
thereunder, including 411 barrels of such whiskey which 
said Wright & Taylor is obligated to cause to be manu¬ 
factured for the Transferor (without cost to the Trans¬ 
feror) during the year 1933 at the distillery of A. Ph. 
Stitzel, Incorporated, at Louisville, Kentucky, such whis¬ 
key being all the whiskey which Wright & Taylor is pres¬ 
ently entitled to manufacture or have manufactured under 
Government permit. 

TO HAVE AND TO HOLD the assets and rights 
hereby assigned, transferred, set over, granted and con¬ 
veyed to and vested in the Transferee, its successors and 
assigns, forever. j 

1. Title to all of such assets and rights shall pass to 
the Transferee upon delivery of this assignment. 

2. If the action of any other party is required to effect 
the assignment and transfer to the Transferee of any of 
such assets and rights, the Transferor will use it^ best 
efforts to cause such action to be taken, and if unsuccess¬ 
ful in such endeavor, will retain the said assets and frights 
and, as agent or trustee for the Transferee,'or otherwise 
as its representative, and at the Transferee's cost and 
expense, will hold the same for the account and benefit of 
the Transferee. 

3. The Transferor for itself, its successors and assigns, 
hereby covenants and agrees that at any time and from 
time to time, forthwith upon the written request of the 
Transferee and without expense to the Transferee, the 
Transferor will do, execute, acknowledge and deliver, or 
will cause to be done, executed, acknowledged and deliv¬ 
ered, all and every such further acts, assignmentsJ trans¬ 
fers, conveyances, powers of attorney and assurances as 
may be required for the better assigning, transferring, set¬ 
ting over, granting, conveying, assuring and confirming 
unto and vesting in the Transferee, its successors and as¬ 
signs, or for aiding and assisting or collecting or reducing 
to possession any or all of the properties presently con- 
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veyed and any or all of such assets and rights assigned, 
transferred, set over, granted or conveyed by virtue of 
any instrument or act executed or done, respectively, in 
pursuance of this assignment. 

4. The Transferor hereby constitutes and appoints the 
Transferee, its successors and assigns, the true and lawful 
attorney and attorneys of the Transferor, with full power 
of substitution in the name and stead of the Transferor but 
on behalf and for the benefit of the Transferee, its suc¬ 
cessors and assigns, to demand and receive any and all 
of such assets and rights and to give receipts and releases 
for and in respect of the same and any part thereof, and 
from time to time to institute and prosecute in the name 
of the Transferor or otherwise, any and all proceedings 
at law, in equity or otherwise which the Transferee, its 
successors or assigns, may deem proper in order to collect 
or reduce to possession any of said assets and rights or 
to enforce any claim or right of any kind in respect thereof, 
and to do all acts and things in relation to such assets 
and rights which the Transferee, its successors or assigns, 
shall deem desirable, the Transferor hereby declaring that 
the foregoing powers are coupled with an interest and are 
not revocable and shall not be revoked by the Transferor 
or by its dissolution or in any other manner or for any 
reason whatsoever. 

5. The Transferor, for itself, its successors and assigns, 
covenants that at the time of the execution of this assign¬ 
ment, the Transferor owns outright such assets and rights, 
free and clear of all liens and encumbrances whatsoever, 
except that the whiskey referred to in clause (ii) of the 
granting clause hereof is subject to Federal and State 
restrictions on dealings therein, to the Federal excise tax, 
to the Kentucky license tax of 2c per gallon, and to the lien 
of Kentucky State, County and City 

(a) ad valorem taxes accrued prior to September 1, 
1933, funds for the payment of which have been deposited 
with A. Ph. Stitzel, Incorporated, Louisville, Kentucky, 
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and in respect to which taxes and lien the Transferor 
hereby agrees to indemnify and hold harmless tl}e Trans¬ 
feree ; and 

(b) ad valorem taxes assessed or to be assessed as of 
September 1, 1933, funds in an amount ($4500.) estimated 
to be sufficient for the payment of which have been de¬ 
posited by the Transferor with the Transferee, tl^e Trans¬ 
feror hereby agreeing that if upon final assessment of such 
taxes such funds shall be found to be insufficient, the Trans¬ 
feror will forthwith pay to the Transferee the deficiency, 
and it being understood that if upon such assessment such 
funds shall be found to be in excess of such taxes, the 
Transferee will repay to the Transferor the amount of such 
excess; 

and, further, that the Transferor will forever warrant and 
defend the title of the Transferee to such assets and rights. 

6. The Transferor for itself, its successors and assigns, 
covenants and agrees that it will exonerate, indemnify and 
hold harmless the Transferee, its successors and assigns, 
from and against all suits, proceedings, claims,! demands 
and judgments (and all loss, cost, damage and expense in¬ 
cident thereto) in respect of all liens and encumbrances 
existing affecting any of such assets and right?, and all 
liabilities, obligations, indebtedness, and taxes of t^ie Trans¬ 
feror, provided, however, that 

(a) the foregoing agreement of exoneration aptd indem¬ 
nity shall not relate to the aforesaid Federal and State 
restrictions, Federal excise tax and Kentucky license tax; 
and 

(b) that with respect to the Kentucky State, County 
and City ad valorem taxes assessed or to be assessed as 
of September 1, 1933, the foregoing agreement pf exoner¬ 
ation and indemnity shall relate only to the amount of such 
taxes in excess of $4500., being the amount deposited by the 
Transferor with the Transferee for the payment thereof. 

7. The Transferor hereby covenants and agrees that 
the 1189 barrels of whiskey above referred to, together with 
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the 411 barrels proposed to be manufactured under the 
Whiskey Purchase Agreement, will contain an aggregate 
of at least 70,000 gallons of whiskey at least 100 proof and 
in first class condition. 

8. The Transferor, having agreed in the Transfer 
Agreement to cause to be transferred and assigned to or 
vested in the Transferee the absolute and exclusive owner¬ 
ship of the brands, trade names, business and good will re¬ 
ferred to in subdivision (i) of the granting clause hereof, 
which ownership has heretofore been vested in Wright- 
Taylor Distillery Company, a Kentucky corporation, all the 
capital stock of which (except directors’ qualifying shares) 
is owned by the Transferor, and said Wright-Taylor Dis¬ 
tillery Company having, simultaneously with the execu¬ 
tion of this instrument, executed an assignment to the 
Transferee of such brands, trade names, business and 
good will, the Transferor for itself, its successors and as¬ 
signs, covenants and agrees 

(a) that the absolute and exclusive ownership of said 
brands, trade names, business and good will has thereby 
been vested in the Transferee; and 

(b) that the Transferor will exonerate, indemnify and 
hold harmless the Transferee, its successors and assigns, 
from and against all suits, procedings, claims, demands 
and judgments (and all loss, cost, damage or expense inci¬ 
dent thereto), based upon any alleged defect of the Trans¬ 
feree’s title thereto, and that the Transferor will forever 
warrant and defend the Transferee in the absolute and 
exclusive ownership thereof. 

9. Any notice, request or other instrument in writing 
to be given or served under this assignment, may be given 
or served by mailing the same postage prepaid, in the case 
of the Transferor to U. S. Distillers, Inc., 925-929 Market 
Street, Wilmington, Delaware, or such other address as the 
Transferor may specify in writing to the Transferee, and, 
in the case of the Transferee, to Wright & Taylor Dis¬ 
tilling Corporation, 10 Light Street, Baltimore, Maryland, 
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or such other address as the Transferee may specify in 
writing to the Transferor. 

10. This assignment shall be binding upon the Trans¬ 
feror, its successors and assigns, and shall enure tp the 
benefit of the Transferee, its successors and assigns, j 
IN WITNESS WHEREOF, said U. S. Distillers, Inc., 
has caused this assignment to be executed and acknowl¬ 
edged by its President and its corporate seal to be Hereto 
affixed and attested by its Secretary, all as of the day 
and year first above written. 

U. S. DISTILLERS, INC., 

| 

By W. Steiner 

Vice-Presipent. 

(Seal) 

Attest: ! 

H. B. Burns 
Secretary 

STATE OF NEW YORK) 

COUNTY OF NEW YORK) ss ' : 

On this 2nd day of Oct 1933, before me came W. ^teiner, 
to me known, who being by me duly sworn, did deppse and 
say: that he resides in Woodridge, N. J.; that he is Vice- 
President of U. S. DISTILLERS, INC., the corporation 
which executed the foregoing assignment; that he knows 
the seal of said corporation; that the seal affixed to such 
assignment is such corporate seal, that it was affixed, thereto 
by order of the Board of Directors of said corporation 
and that he signed his name thereto by like order. 

JOHN B. EUSTACE 
Notary Public 

New York County Clerks No. 92 
New York County Reg. 4E99 
Commission expires March 30,1934 
(SEAL) 
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RESPONDENT’S EXHIBIT NO. 8 

Docket Division Apr 19 1941 U. S. Patent Office 
Piled Sep 23 1948 Harry M. Hull, Clerk 

ASSIGNMENT OF TRADE NAMES 

ASSIGNMENT AND AGREEMENT, made this 2nd 
day of October, 1933, by WRIGHT-TAYLOR DISTIL¬ 
LERY COMPANY, a Kentucky corporation (hereinafter 
sometimes termed the Assignor), to and in favor of 
WRIGHT & TAYOR DISTILLING CORPORATION, a 
Maryland corporation (hereinafter sometimes termed the 
Assignee): 

WITNESSETH THAT: 

WHEREAS, the Assignor is the owner of the following 
brands and trade names as applied to whiskey and the 
business and good will incident to the sale of whiskey there¬ 
under; and all labels and other indicia of ownership used 
in connection with said business: Old Charter; Elliot Re¬ 
serve; Pride of Louisville Bourbon No. 1; Pride of Louis¬ 
ville Rye No. 1; Old Chief Rye; Flint Lock Bourbon; Pride 
of Louisville Bourbon AAA; Uncle Zach; Fine Old Ken¬ 
tucky Taylor; Fine Old Logan; Old Sideboard Bourbon; 
Cone Spring Rye; Cone Spring Bourbon; Taylor’s Golden 
Rye No. 1; Taylor’s Golden Rye No. 2; Big Sandy Bour¬ 
bon ; Old Fashion DDD; Casey’s Pure Malt; Dr. Kentucky’s 
Fine Old Sure Cure and Old Charter Pure Rye; and 

WHEREAS, by an agreement (hereinafter referred to 
as the Transfer Agreement) dated September 30, 1933, 
between U. S. Distillers, Inc., a Delaware corporation, and 
the Assignee, said U. S. Distillers, Inc. agreed to cause to 
be transferred to the Assignee the absolute and exclusive 
ownership of the aforesaid brands, trade names, business 
and good will; and 
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WHEREAS, the Assignor by an agreement [with said 
U. S. Distillers, Inc. dated September 30, 1933, has agreed 
to transfer such assets to the Assignee and to takd all action 

J 

contemplated by the Transfer Agreement to be taken by the 
Assignor: 

NOW, THEREFORE, in consideration of thq premises 
and the sum of Ten Dollars ($10) and other valuable con¬ 
sideration to it paid by the Assignee, the receipt of which 
is hereby acknowledged, the Assignor does hereby assign 
and set over unto the Assignee, its successors ahd assigns, 
the entire right, title and interest of the Assignor in and to: 

(i) the brands and trade names specified abov£, together 
with the business and good will incident to the sale of whis¬ 
key thereunder, and all labels and other indicia j of owner¬ 
ship used in connection with said business; and 

(ii) all other brands and trade names owned by the As¬ 
signor and not specified above, together with the business 
and good will incident to the sale of whiskey thereunder, 
and all labels and other indicia of ownership used in con¬ 
nection with said business; 

the same (hereinafter sometimes referred to as the assets 
and rights presently assigned) to be held and Enjoyed by 
the Assignee to the same extent that the same would have 
been held and enjoyed by the Assignor if this assignment 
had not been made; and 

(iii) all rights of action, claims and demands of every 
kind and nature which the Assignor has or may have 
against any person, partnership, association or corpora¬ 
tion for infringement of said assets and rights, or any of 
them, and acts in the nature of unfair competition which 
may affect the business of the Assignee, and all rights of 
recovery therefor, whether for damages or profits, and the 
Assignor does hereby authorize and empower the Assignee, 
in its own name or in the name of the Assignor, but at the 
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expense and for the benefit of the Assignee, to bring such 
suits at law or in equity and to do such other acts as the 
Assignee may deem necessary to enforce said claims and 
demands and secure to itself the full benefit and advantage 
of the rights hereby conveyed or intended so to be, without 
limitation or restriction. 

1. To the end that the intention of this instrument may 
be fully accomplished, the Assignor agrees, upon the con¬ 
sideration aforesaid, that it will at any time, whenever re¬ 
quested so to do by the Assignee, or its legal representa¬ 
tives, fully prepare, execute and deliver such further as¬ 
signments, transfers, covenants and other instruments and 
take such further action as counsel for the Assignee may 
advise as requisite to establish and perfect the title of the 
Assignee to the assets and rights presently assigned. 

2. The Assignor, for itself, its successors and assigns, 
covenants that at the time of the execution of this assign¬ 
ment, the Assignor has the absolute and exclusive owner¬ 
ship of the assets and rights presently assigned, free and 
clear of all liens and encumbrances whatsoever; and fur¬ 
ther, that the Assignor wall forever warrant and defend the 
title of the Assignee to such assets and rights. 

3. The Assignor, for itself, its successors and assigns, 
covenants and agrees that it wdll exonerate, indemnify and 
hold harmless the Assignee, its successors and assigns, from 
and against all suits, proceedings, claims, demands and 
judgments (and all loss, cost, damage and expense incident 
thereto), based upon any alleged defect of the Assignee’s 
title to the assets and rights presently assigned. 

4. The Assignor hereby consents to the use by the As¬ 
signee of the words “Wright & Taylor” and/or any variant 
thereof as part of its corporate name, except that the As¬ 
signee shall not so use the words “Wright & Taylor” alone, 
and the Assignor hereby agrees promptly to take all such 


i 
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steps as may be necessary to change its name to on^ which 
does not include either of the names “Wright” or, “Tay¬ 
lor.” | 

IN WITNESS WHEREOF, Wright-Taylor Distillery 
Company, a Kentucky corporation, has caused this instru¬ 
ment to be executed and acknowledged by its President, 
and its corporate seal to be hereto affixed and attested by 
its Secretary, all on the day and year first above written. 

WRIGHT-TAYLOR DISTILLERY COMPANY, 

By THOS. B. BULLITof, 

President. 

(SEAL) 

Attest: I 

E. LELAND TAYLOR 

Secretary. ! 

COMMONWEALTH OF KENTUCKY, ) 

: SCT.: 

COUNTY OF JEFFERSON, ) 

I, Viola M. Becker, a Notary Public in and for the County 
and State aforesaid, do hereby certify that on thi^ day the 
foregoing assignment was produced to me in th^ County 
aforesaid by Thomas B. Bullitt, to me known, and acknowl¬ 
edged by him as the President of WRIGHT & TAYLOR to 
be the act and deed of said Company and of himself as 
President of said Company. 

Given under my hand and seal this 2nd day of October, 
1933. 

(SEAL) VIOLA M. BECKER 

Notary Public, Jefferson County, Ky. 
My commission expires Nov. 22,1933. 
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RESPONDENT’S EXHIBIT NO. 8-A 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

WRIGHT & TAYLOR 

(a Kentucky corporation) 
to and in favor of 

WRIGHT & TAYLOR DISTILLING CORPORATION 

(a Maryland corporation) 


AGREEMENT 
Dated October 2,1933. 

ASSIGNMENT AND AGREEMENT, dated the 2nd day 
of October, 1933, by WRIGHT & TAYLOR, a Kentucky 
corporation (hereinafter referred to as the Assignor), to 
and in favor of WRIGHT & TAYLOR DISTILLING COR¬ 
PORATION, a Maryland corporation (hereinafter some¬ 
times referred to as the Assignee): 

WITNESSETH THAT: 

WHEREAS, the Assignor, by an instrument of assign¬ 
ment dated July 18, 1933, assigned to WRIGHT-TAYLOR 
DISTILLERY COMPANY, a Kentucky corporation, cer¬ 
tain brands and trade names, to wit: Old Charter, Elliot 
Reserve, Pride of Louisville Bourbon No. 1, Pride of Louis¬ 
ville Rye No. 1, Old Chief Rye, Flint Lock Bourbon, Pride 
of Louisville Bourbon AAA, Uncle Zach, Fine Old Ken¬ 
tucky Taylor, Fine Old Logan, Old Sideboard Bourbon, 
Cone Spring Rye, Cone Spring Bourbon, Taylor’s Golden 
Rye No. 1, Taylor’s Golden Rye No. 2, Big Sandy Bourbon, 
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Old Fashion DDD, Casey’s Pure Malt, Dr. Kentucky’s Fine 
Old Sure Cure, and Old Charter Pure Rye together with the 
good will as applied to liquors of all kinds of the Assignor, 
(which brands, trade-names and good will are hereinafter 
sometimes referred to as the Intangibles); and 

WHEREAS, the Assignor agreed in said instrument of 
assignment that it would, when and as called upon by said 
Wright-Taylor Distillery Company, execute and deliver 
unto it any and all assignments or documents that might be 
necessary, useful or advisable in order to vest in said 
Wright-Taylor Distillery Company title to the Intangibles; 
and 

WHEREAS, simultaneously with the execution and de¬ 
livery of this instrument said Wright-Taylor Distillery 
Company has assigned to the Assignee all of its ijight, title 
and interest in and to the Intangibles, and has requested the 
Assignor to execute this assignment and agreement; and 

WHEREAS, by an Agreement (hereinafter referred to 
as the Transfer Agreement) dated September 30j 1933, be¬ 
tween U. S. Distillers, Inc., a Delaware corporation, and 
the Assignee, said U. S. Distillers, Inc. agreed to cause the 
Assignor to take the steps contemplated to be effected by 
the terms and provisions of this instrument, including, 
among other things, joining with U. S. Distiller^, Inc. and 
said Wright-Taylor Distillery Company in such consents 
and instruments of transfer as the Assignee might deem 
desirable in order to assure to it good and valid fjitle to the 
Intangibles, and said U. S. Distillers, Inc. has requested 
Wright & Taylor to execute this assignment and agreement: 

NOW, THEREFORE, for and in consideration of the 
premises and of the payment to the Assignor of the sum of 
Ten Dollars ($10) and other valuable considerations re¬ 
ceived from said Wright-Taylor Distillery Company and/or 
said U. S. Distillers, Inc., the receipt of which is hereby 
acknowledged, the Assignor does hereby assign and set 
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over unto the Assignee, its successors and assigns, the en¬ 
tire right, title and interest of the Assignor, if any, in and 
to: 

(i) The above specified brands and trade names, to¬ 
gether with the business and the good will of the business 
in which such brands and trade names have been used by 
the Assignor, and all labels and other indicia of ownership 
used in connection with such business; 

(ii) All other whiskey brands, and trade names now or 
formerly owned by the Assignor and not specified above, to¬ 
gether with the business and the good will of the business 
in which such brands and trade names have been used by 
the Assignor, and all labels and other indicia of ownership 
used in connection with such business; 

the same to be held and enjoyed by the Assignee to the 
same extent that the same would have been held and en¬ 
joyed by the Assignor if this assignment had not been 
made; and 

(ill) All rights of action, claims and demands of every 
kind and nature which the Assignor has or may have 
against any person, partnership, association or corpora¬ 
tion for infringement of said brands, trade names, and 
labels or any of them, and acts in the nature of unfair 
competition which may affect the business of the Assignee, 
and all rights of recovery therefor, whether for damages 
or profits, and the Assignor does hereby authorize and em¬ 
power the Assignee, in its own name or in the name of the 
Assignor, but at the expense and for the benefit of the As¬ 
signee, to bring such suits at law or in equity and to do 
such other acts as the Assignee may deem necessary to en¬ 
force said claims and demands and secure to itself the full 
benefit and advantage of the rights hereby conveyed or in¬ 
tended so to be, -without limitation or restriction. 

1. To the end that the intention of this instrument may 
be fully accomplished, the Assignor agrees, upon the con- 
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sideration aforesaid, that it will at any time, whenever re¬ 
quested so to do by the Assignee, but at the expense of the 
Assignee, fully prepare, execute and deliver suchj further 
assignments, transfers, covenants and other instruments 
and take such further action as counsel for the Assignee 
may advise as requisite to establish and perfect the title of 
the Assignee to the Intangibles. 

I 

2. The Assignor further agrees, upon the consideration 
aforesaid, that it w T ill cease and hereafter refrain from all 
activities relating to the distilling and/or sale off whiskey 
except the manufacture of the 411 barrels of whiskey which 
the Assignor is obligated to manufacture pursuant to a 
certain agreement dated July 18,1933, between it and said 
U. S. Distillers, Inc., the Assignor hereby acknowledging 
receipt of notice of the assignment to the Assignee of all 
rights of U. S. Distillers, Inc. in and to said 411 barrels of 
whiskey. The Assignor further hereby agrees that during 
the year 1933 it will manufacture said 411 barrels of whis¬ 
key for the benefit of but without expense to the Assignee, 
and that any whiskey in addition to said 411 barrels, which 
the Assignor may make during 1933 under the te^ms of its 
existing Federal permit, as such permit may be amended, 
extended, or enlarged, will, if requested by the Assignee, 
be made for the account and at the expense of the Assignee. 


3. The Assignor further agrees, upon the consideration 
aforesaid, that the Assignee may use the name ” Wright & 
Taylor” and/or any variant thereof as part of its corporate 
name, provided, however, that the Assignee shall not be 
deemed to be authorized so to use the name of “Wright & 
Taylor” alone. 

4. The Assignor further agrees, upon the consideration 
aforesaid and at the expense of the Assignee, to execute 
such consents and take such other action as may be neces¬ 
sary to permit the Assignee to qualify to do business under 
the name “Wright & Taylor Distilling Corporation” in 
Kentucky, and in any other States in which Wright & Tay- 
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lor may be qualified to do business and in which the As¬ 
signee may desire to qualify. 

IN WITNESS WHEREOF, Wright & Taylor, a Ken¬ 
tucky corporation, has caused this instrument to be executed 
and acknowledged by its President and its corporate seal 
to be hereto affixed and attested by its Secretary, all on the 
day and year first above written. 

WRIGHT & TAYLOR, 

By EDITH S. TAYLOR, 

Vice-President. 

(SEAL) 

Attest: 

E. LELAND TAYLOR, 

Secretary. 

COMMONWEALTH OF KENTUCKY ) 

: SCT.: 

COUNTY OF JEFFERSON, ) 

I, Viola M. Becker, a Notary Public in and for the County 
and State aforesaid, do certify that on this day the fore¬ 
going assignment was produced to me in the County afore¬ 
said by Edith P. Taylor, to me personally known, and ack¬ 
nowledged by her as V-President of Wright-Taylor to be 
the act and deed of said Company and of himself as V-Pres- 
ident of said Company. 

Given under my hand and seal this 2nd day of October, 
1933. 

VIOLA M. BECKER 
Notary Public, Jefferson County, Ky. 
My Commission expires Nov. 22,1933. 
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RESPONDENT’S EXHIBIT NO. 9 I 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

WRIGHT & TAYLOR DISTILLING CORPORATION 

and 

BERNHEIM DISTILLING COMPANY! 

_ I 

AGREEMENT 
Dated, December 14,1933. 

THIS AGREEMENT made this 14th day of December, 
1933, by and between WRIGHT & TAYLOR DISft TLLTN G 
CORPORATION, a Maryland corporation, (hereinafter 
called “Seller”), and BERNHEIM DISTILLING COM¬ 
PANY, a Kentucky corporation (hereinafter called “Buy¬ 
er) , WITNESSETH: 

WHEREAS, the Seller is the owner of certain whiskey 
and brands, and the parties desire to provide fop the sale 
and transfer of same by the Seller to the buyer, as herein 
provided; 

NOW, THEREFORE, in consideration of the [premises, 
and the mutual promises hereinafter contained, tne parties 
hereto have agreed and by these presents do agree as fol¬ 
lows: 

1. The Seller agrees to sell and deliver to the Buyer One 
thousand one hundred eighty-nine (1,189) barrel^ of whis¬ 
key in bond, as follows: 

No. of Barrels When Produced No. of Estimated Gallons 


357 

FaH 1930 

14,1^4 

340 

Fall 1931 

14,334 

208 

Spring 1932 

8,95? 

284 

Spring 1933 

12,779 


1,189 Total 50,26b 

And also a contract with the Stitzel Distillery for the pro¬ 
duction, without cost, of four hundred eleven (411) barrels 
of whiskey, to be produced prior to December 31, 1933. 
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Seller agrees to deliver to the Buyer warehouse receipts 
covering said one thousand one hundred eighty-nine (1,189) 
barrels free from all liens to date for storage and advalorem 
taxes, and subject only to Federal excise and Kentucky li¬ 
cense taxes and withdrawal charges. The transfer of the 
contract with the Stitzel Distillery for the production of 
four hundred eleven (411) barrels shall be made by due as¬ 
signment thereof, acceptance thereof by Buyer to be condi¬ 
tioned upon confirmation of such contract by Stitzel Dis¬ 
tillery to the Buyer. 

2. The Seller also agrees to transfer to the Buyer all of 
Seller’s right, title and interest in its brands, trade names 
and trademarks, together with the business of manufactur¬ 
ing and selling whiskey under such brands, trade names and 
trademarks, including the following: 

Old Charter 
Elliot Reserve 

Pride of Louisville Bourbon No. 1 

Pride of Louisville Rye No. 1 

Old Chief Rye 

Flint Lock Bourbon 

Pride of Louisville Bourbon AAA 

Uncle Zach 

Fine Old Kentucky Taylor 

Fine Old Logan 

Old Sideboard Bourbon 

Cone Spring Rye 

Cone Spring Bourbon 

Taylor’s Golden Rye No. 1 

Taylor’s Golden Rye No. 2 

Big Sandy Bourbon 

Old Fashion DDD 

Casey’s Pure Malt 

Dr. Kentucky’s Fine Old Sure Cure 

Old Charter Pure Rye 

Proper assignments shall be delivered to the buyer cover¬ 
ing said brands, trade names and trademarks. There is re¬ 
served, however, to the Seller an Agency Contract for the 





645 


sale of twenty thousand five hundred (20,500) cases of Old 
Charter whiskey. j 

I 3. The Seller agrees to transfer to the Buyer ahy and 

all right it may have to the present or future allocation of 
[ the production of whiskey by the United States Govern- 

’ ment or any other governmental authority. Seller further 

agrees that it will proceed to liquidate its business as 
promptly as possible, including the said Agency Contract 
above mentioned, and will thereupon dissolve. 

4. The Buyer agrees to pay the Seller the sum of Three 
hundred thousand Dollars ($300,000) for the assets to be 
transferred by the Seller to the Buyer as herein provided; 
said sum to be paid upon delivery to the Buyer of the afore¬ 
said warehouse receipts, assignment of the Stitzel Distil¬ 
lery contract with confirmation thereof by the Stifzel Dis¬ 
tillery and assignments of the Seller’s right, title and inter¬ 
est in and to the aforesaid brands, trade names ai^d trade¬ 
marks, after due approval of such transfers by the directors 
and stockholders of the Seller. The assets shall ^e trans- 

, ferred and the purchase price paid on December 1$, 1933 at 

3 p.m. at the office of Breed, Abbott & Morgan, 15 Broad 
Street, New York City, N. Y. At the same time tile Buyer 
shall pay to John Speed Elliott the sum of Five thousand 
Dollars ($5,000) as his compensation for effecting this sale. 

5. This contract is subject to the approval of the direc¬ 
tors and stockholders of Seller. 

IN WITNESS WHEREOF, the parties hereto have 
caused this agreement to be executed by their duly author¬ 
ized representatives and their corporate seals to be hereto 
affixed the day and year first above written. 

WRIGHT & TAYLOR DISTILLING CORPORATION 

By WILLIAM S. SIMPSON, 

Vice-President 

Seller 

s BERNHEIM DISTILLING COkPANY 

' By EMIL SCHWARZHAUPtJ Vice Pres. 

Bhyer 

i i (SEAL) 
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RESPONDENT’S EXHIBIT NO. 10 

Filled Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

ASSIGNMENT AND AGREEMENT, dated the 15th 
day of December, 1933, by WRIGHT & TAYLOR DIS¬ 
TILLING CORPORATION, a Maryland corporation 
(hereinafter referred to as the Assignor), to and in favor 
of BERNHEIM DISTILLING COMPANY, a Kentucky 
corporation (hereinafter sometimes referred to as the As¬ 
signee) : 

WITNESSETH, that: 

WHEREAS, by virtue of an agreement dated December 
14, 1933, entered into between the Assignor and the As¬ 
signee, the Assignor is obligated to transfer to the Assignee 
the assets and rights hereinafter mentioned, and the As¬ 
signor has received from the Assignee the consideration re¬ 
quired by said agreement of December 14, 1933, to be paid 
to the Assignor for such assets; 

NOW, THEREFORE, in consideration of the premises, 

1. The Assignor has assigned, transferred, set over, 
granted and conveyed to and vested in, and by these pres¬ 
ents does assign, transfer, set over, grant and convey to and 
vest in, the Assignee: 

(a) All right, title and interest of the Assignor, in and 
to the following brands and trade-names as applied to 
whiskey, together with the business and good will incident 
to the sale of whiskey thereunder, and all labels and other 
indicia of ownership used in connection with said business: 
Old Charter, Elliot Reserve, Pride of Louisville Bourbon 
No. 1, Pride of Louisville Rye No. 1, Old Chief Rye, Flint 
Lock Bourbon, Pride of Louisville Bourbon AAA, Uncle 
Zach, Fine Old Kentucky Taylor, Fine Old Logan, Old Side- 





board Bourbon, Cone Spring Rye, Cone Spring Bourbon, 
Taylor’s Golden Rye No. 1, Taylor’s Golden Rye No. 2, Big 
Sandy Bourbon, Old Fashion DDD, Casey’s Pure Halt, Dr. 
Kentucky’s Fine Old Sure Cure and Old Charter Phre Rye; 

(b) All other whiskey brands and trade names now 
owned by the Assignor and not specified above, together 
with the business and the good will of the business in which 
such brands and trade names have been used byf the As¬ 
signor ; 

(c) All labels and other indicia of ownership used in 
connection with the above-mentioned businesses; 

(d) All rights of the Assignor to receive from fright & 

Taylor, a Kentucky corporation, without further payment, 
warehouse receipts in respect of 411 barrels of whiskey 
which Wright & Taylor is obligated to cause to be manufac¬ 
tured during the year 1933, at the distillery of A. Ph. Stit- 
zel, Incorporated, at Louisville, Kentucky; the jAssignor 
having delivered to the Assignee the original document, exe¬ 
cuted by Wright & Taylor on August 29,1933, wherein said 
Wright & Taylor acknowledges its obligation in respect of 
the delivery of such warehouse receipts, which instrument 
bears the endorsement “U. S. Distillers, Inc. Wj Steiner, 
Vice Pres.”; j 

the same to be held and enjoyed by the Assignee to the same 
extent that the same would have been held and eh joyed by 
the Assignor if this assignment had not been made; and 


(e) All rights of the Assignor under a certain agree¬ 
ment dated July 18,1933, between the Assignor and Wright 
& Taylor, a Kentucky corporation (such agreement being 
hereinafter referred to as the Whiskey Purchase Agree¬ 
ment) in and to the whiskey to be manufactured thereunder, 
including 411 barrels of such whiskey which said IWright & 
Taylor is obligated to cause to be manufactured for the As¬ 
signor (without cost to the Assignor) during the year 1933 
at the distillery of A. Ph. Stitzel, Incorporated, at Louis- 
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ville, Kentucky, such whiskey being all the whiskey which 
Wright & Taylor is presently entitled to manufacture or 

have manufactured under Government permit. 

1 

2. To the end that the intention of this instrument may 
be fully accomplished, the Assignor agrees that it will at 
any time prior to its dissolution, whenever requested so to 
do by the Assignee, but at the expense of the Assignee, exe¬ 
cute and deliver such further assignments and other instru¬ 
ments and take such further action as counsel for the As¬ 
signee may advise as requisite in aid to the title of the As¬ 
signee to the rights hereinabove transferred. 

3. With respect to the 1,189 barrels of whiskey covered 
by the warehouse receipts which are being transferred by 
the Assignor to the Assignee simultaneously with the ex¬ 
ecution of this instrument, and pursuant to the aforesaid 
Agreement of December 14, 1933, the Assignor covenants 
that said 1,189 barrels of whiskey are free and clear of all 
liens and encumbrances whatsoever, except as follows: 

(a) Federal and state restrictions on dealings in such 
whiskey; 

(b) Federal excise taxes and Kentucky license taxes, 
and Federal and Kentucky withdrawal charges, all of which 
are assumed by the Assignor; the Assignee not being under 
any obligation to the Assignor in respect thereof, and the 
Assignee hereby agreeing to hold harmless and indemnify 
the Assignor in respect thereof; and 

(c) Storage charges and Kentucky state, county, and 
city ad valorem taxes, all of which, now existing, the As¬ 
signor hereby agrees to pay and to indemnify and hold 
harmless the Assignee in respect thereof. 

4. This Assignment and Agreement shall be binding on 
the Assignor, its successors and assigns, and shall inure to 
the benefit of the Assignee, its successors and assigns. 


IN WITNESS WHEREOF, said Wright & Taylor Dis¬ 
tilling Corporation has caused this Assignment and (Agree¬ 
ment to be executed and acknowledged, and its corporate 
seal to be hereto affixed, all by its duly authorized officers, 
as of the day and year first above written. 

WEIGHT & TAYLOR DISTILLING CORPORiTION, 

[ 

By WILLIAM S. SIMPSON, 
(SEAL) Vice-President 

ATTEST: 

MAYNARD J. BIRD, 

Secretary. 

STATE OF NEW YORK ) 

: SS.: j 

COUNTY OF NEW YORK ) 

On this 15th day of December, 1933, before me catne Wil¬ 
liam S. Simpson, to me known, who, being by ihe duly 
sworn, did depose and say: that he resides in Borough of 
Manhattan, City of New York; that he is Vice-President of 
Wright & Taylor Distilling Corporation, the corporation 
which executed the foregoing assignment and agreement; 
that he knows the seal of said corporation; that the seal 
affixed to such assignment and agreement is such corporate 
seal; that it was affixed thereto by order of the Board of 
Directors of said corporation; and that he signed his name 
thereto by like order. 

T. NEWMAN LAWLEB 
T. NEWMAN LAWLER 
Notary Public Westchester County 

I 

Cert, filed in N. Y. Co. No. 885, Reg. No. 4-L-573; Cert, 
filed in Kings Co. No. 194 Reg. No. 4374. Commission ex¬ 
pires March 30,1934. 
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RESPONDENT’S EXHIBIT NO. 11 

Filed Sep 23 1948 Harry M. Hull, Clerk 

Dicket Division Apr 19 1941 U. S. Patent Office 
L, the undersigned, Secretary of Wright & Taylor Dis¬ 
tilling Corporation, a Maryland corporation, do hereby 
certify that the following is a correct copy of resolutions 
duly adopted at a special meeting of the Board of Directors 
of said corporation held on the 15th day of December, 1933: 

There was presented to the meeting contract dated De¬ 
cember 14, 1933, between the corporation and Bernheim 
Distilling Company, providing for the sale to Bernheim 
Distilling Company of 1,189 barrels of wffiiskey owned by 
the corporation, the right to 411 barrels additional whiskey 
being manufactured for the corporation by the Stitzel Dis¬ 
tillery, the brands, trade names and trademarks, together 
with the business of manufacturing and selling whiskey un¬ 
der such brands, trade names and trademarks received by 
assignment from Wright-Taylor Distillery Company, a 
Kentucky corporation. Under the contract the corporation 
reserves its agency contract with U. S. Distillers, Inc. for 
the sale of 20,500 cases of Old Charter whiskey. The con¬ 
tract further provides that the corporation will proceed to 
liquidate its business as promptly as possible, including the 
agency contract, and will thereupon dissolve. The pur¬ 
chase price is Three hundred thousand dollars ($300,000) in 
cash to the corporation, and the payment by the buyer to 
John Speed Elliott of Five thousand dollars ($5,000) as 
compensation for effecting the sale. The contract provides 
that warehouse receipts covering the whiskey are to be de¬ 
livered free from all liens to date for storage and advalorem 
taxes and subject only to federal excise and Kentucky li¬ 
cense taxes and withdrawal charges. 

On motion duly made and seconded, it was 

RESOLVED that the contract be approved; 
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FURTHER RESOLVED that the proper officers of the 
corporation be and they hereby are authorized ani directed 
to make the transfers required under the contract to Bern- 
heim Distilling Company, and to execute any and all neces¬ 
sary papers and documents in connection therewith; 

FURTHER RESOLVED that the proper officers of the 
corporation be and they hereby are authorized ani directed 
to execute and deliver such agreements and do such other 
acts as in the opinion of counsel are necessary aijid proper 
to vest in the purchaser all of the corporation’s right, title 
and interest in the brands, trade names and trademarks, to¬ 
gether with the business of manufacturing and selling whis¬ 
key under the same, and to protect the purchaser against 
all charges against said whiskey, except federal Excise and 
Kentucky license taxes and withdrawal charges; 

FURTHER RESOLVED that the corporation open a 
bank account with Bankers Trust Company in the City of 
New York, subject to check signed by the President or Vice 
President of the corporation and countersigned by the 
Treasurer, and the Secretary of the corporation is hereby 
authorized and directed to execute a certificate of such fur¬ 
ther resolutions by this Board as are required ip the usual 
form of said Bankers Trust Company; 

FURTHER RESOLVED that the proper officers of the 
corporation be and they hereby are authorized and directed 
to take such steps as shall be necessary out of the funds to 
be received by the corporation under the contract in ques¬ 
tion, or such other funds of the corporation as may be avail¬ 
able, to pay off the loan hitherto made from tile Citizens 
Union National Bank of Louisville, Kentucky. 

IN WITNESS WHEREOF I have hereunto set my hand 
and the seal of said corporation this 15th day of December, 
1933 

MAYNARD J. BIRlD, 

Secretary. 




(SEAL) 
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RESPONDENT’S EXHIBIT NO. 12 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

December 15,1933. 

Bemheim Distilling Company. 

Gentlemen: 

By the terms of our agreement with you, dated December 
14, 1933, we agree to transfer to you any and all right we 
may have to present or future allocations of the produc¬ 
tion of whiskey by the United States or any other govern¬ 
mental authority. We hereby agree that at any time we 
will execute any further documents which may be neces¬ 
sary or proper in order to effectively transfer our present 
or future allocation to you. 

Yours very truly, 

WRIGHT & TAYLOR DISTILLING 
CORPORATION 

By WILLIAM S. SIMPSON, 

Vice-President. 



In? M5 


Respondent’s Exhibit No. 13 

Feb - 19 > 1935 Trade-Mark 321,823 


UNITED STATES PATENT OFFICE 


29, IStS 


Application October 27, 1234, Serial No. 357,588 

• v- * •. 


STATEMENT 


To the Commissioner of Patents: 

Bernheim Distilling Company, a corporation 
duly organized under the lavs of the State of 
Kentucky, and located at Louisville. Kentucky, 
and doing business at 17th and Breckinridge 
Streets, LouisviQe, Kentucky, has adopted and 
used the trade-mark shown in the accompany¬ 
ing drawing, for WHISKEY, in Class 49, Distilled 
alcoholic liquors, and herewith pr esen ts five spec¬ 
imens, showing the trade-mark as actually used 
he applicant on the goods, and requests that 
same be registered in the United States Pat- 
Offlce in accordance with the act of February 
1905. 

he trade-mark has been continuously used 
applied to the said goods in the busine s s of 
applicant and its pred e cessors in title since 1874. 


The trade-mark is applied or affixed to the 
goods or to the packages containing the same, 
by placing thereon a printed label on which the 
trade-mark is shown. 

The undersigned hereby appoints Messrs. 
Breed, Abbott k Morgan, whoae postal address is 
15 Broad Street, New York. N. Y„ and Gerald J. 
Craugh, associated with said firm at said ad¬ 
dress, its a tt or ney s , to p rose c ute this a ppl ic a t i o n 
for registration, with full p ow ers of s u b sti tut i o n 
and revocation, and to make alterations and 
amendments therein, to rece i v e the cert ifi c at e, 
and to transact all business in the Patent Office 
la connection therewith. 


By LEO GERNGR068, 

Vice President. 
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RESPONDENT’S EXHIBIT NO. 14 j 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

ASSIGNMENT 

WHEREAS, Trade-Mark Certificate of Registration 
No. 321,823 was issued on the 27th day of October, 1934, 
by the United States Patent Office to Bernheim Distilling 
Company, of Louisville, Kentucky (a Kentucky corpora¬ 
tion), for the trade-mark “OLD CHARTER” for Whiskey, 
in Class 49, Distilled Alcoholic Liquors, of the Tirade-Mark 
Classifications of the United States Patent Office, and 

r 

WHEREAS, the said Bernheim Distilling Company (a 
Kentucky corporation) warrants that it now owns the 
entire right, title and interest in and to the aforesaid 
Certificate of Registration, the trade-mark covered thereby 
and the goodwill of the business in which said trade-mark 
has been used, and 

WHEREAS, Bernheim Distilling Company Delaware 
corporation), having its principal office at No. 100 West 
Tenth Street, in the City of Wilmington, State of Dela¬ 
ware, desires to acquire the aforesaid entire fight, title 
and interest in and to the aforesaid Certificate of Regis¬ 
tration No. 321,823, the trade-mark covered therein and the 
goodwill of the business in which said trade-mark is and 
has been used by said Bernheim Distilling Company (a 
Kentucky corporation), I 

NOW, THEREFORE, TO WHOM IT MAY CONCERN: 

Be It Known That, for and in consideration of the sum 
of One ($1.00) Dollar to the said Bernheim Distflling Com¬ 
pany (a Kentucky corporation) in hand paid by the said 
Bernheim Distilling Company (a Delaware corporation), 
and for other good and valuable considerations^ receipt of 
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which is hereby acknowledged, the said Bernheim pistilling 
Company (a Kentucky corporation) hereby assigns, sells, 
transfers and sets over to the said Bernheim distilling 
Company (a Delaware corporation), its assigns ?md legal 
representatives, the entire right, title and interest in and to 
said Certificate of Registration No. 321,823 issued October 
27, 1934, the trade-mark covered therein and thereby, and 
the goodwill of the business in which said trade-tnark and 
Certificate of Registration have been used by deraheim 
Distilling Company (a Kentucky corporation), aijid all the 
property rights in and to said trade-mark and Certificate 
of Registration and possessed by said Bernheim [Distilling 
Company (a Kentucky corporation), together [ with all 
rights of action at law or in equity for past infringements. 

IN TESTIMONY WHEREOF, the said Bernheim Dis- 
tilling Company (a Kentucky corporation) has caiised these 
presents to be signed and its corporate seal to bd hereunto 
affixed by its officers thereunto duly authorized this 19th 
day of March, 1937. 

BERNHEIM DISTILLING COMPANY, 
a Kentucky corporation 

By Emil Schwarzhaupt), 
President 

Attest: 

j 

L. M. Rumford 

I 

Assistant Secretary 
(SEAL) 

STATE OF NEW YORK) 

COUNTY OF NEW YORK) : j 

On this 19th day of March, 1937, before me j personally 
c am e EMIL SCHWARZHAUPT, to me known, who, being 
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by me duly sworn, did depose and say that he resides in the 
City, County, and State of New York; that he is the Presi¬ 
dent of Bemheim Distilling Company, a Kentucky corpora¬ 
tion, the corporation described in and which executed the 
foregoing instrument; that he knows the seal of said corpo¬ 
ration ; that the seal affixed to said instrument is such corpo¬ 
rate seal; that it was so affixed by order of the Board of 
Directors of said corporation; and that he signed his name 
thereto by like order. 

R. McCullum 

Notary Public, Kings County No. 118, Reg. No. 7015 
Cert, filed in N. Y. Co. No. 91, Reg. No. 7 Ms 49 
Commission expires March 30th, 1937 

(SEAL) 

Recorded Tranfers of Patents U. S. Patent Office 
Liber D170, Page 637 

March 26 1937 Conway P. Coe, Commissioner of Patents 


i 
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RESPONDENT’S EXHIBIT NO. 15 

Docket Division Apr 19 1941 U. S. Patent Ofece 
Filed Sep 23 1948 Harry M. Hull, Clerk j 

i 

ASSIGNMENT 

WHEREAS, Trade Mark Certificate of Registration No. 
321,823 was issued on the 27th day of October! 1934, by 
the United States Patent Office to Bemheim Distilling Com¬ 
pany, of Louisville, Kentucky (a Kentucky corporation), 
for the trade mark “OLD CHARTER” for Wniskey, in 
Class 49, Distilled Alcoholic Liquors, of the Trade mark 
Classifications of the United States Patent (jffice, and 

WHEREAS, by an assignment duly executed and re¬ 
corded in the Tranfers of Patents of the United States 
Patent Office on March 26, 1937, in Liber D-170, page 
637, the said Bemheim Distilling Company (a Kentucky 
corporation) assigned, sold, transferred and s^t over to 
Bernheim Distilling Company (a Delaware co 
its assigns and legal representatives, the entire 
and interest in and to said certificate of registration No. 
321,823 issued October 27, 1934, the trade mark covered 
therein and thereby and the good will of the business in 
which said trade mark and certificate of registration were 
then and had been used by Bernheim Distilling Company 
(a Kentucky corporation), and all the property rights in 
and to said trade mark and certificate of registration, to¬ 
gether with all rights of action at law or in equity for 
past infringements possessed by said Bernheim Distilling 
Company (a Kentucky corporation); and 

WHEREAS, the said Bernheim Distilling Company (a 
Delaware corporation) warrants that it now owns the 
entire right, title and interest in and to the aforesaid 


rboration), 
right, title 



658 


certificate of registration, the trade mark covered thereby 
and the good will of the business in which said trade mark 
has been used; and 

WHEREAS, OLD CHARTER DISTILLERY CO. IN¬ 
CORPORATED (a Delaware corporation), having its prin¬ 
cipal office at No. 100 West Tenth Street, in the City of 
Wilmington, State of Delaware, desires to acquire the 
aforesaid entire right, title and interest in and to the afore¬ 
said certificate of registration No. 321,823, the trade mark 
covered therein and the good will of the business in which 
said trade mark is and has been used by said Bemheim 
Distilling Company (a Delaware corporation). 

NOW, THEREFORE, TO WHOM IT MAY CONCERN: 

Be it known that, for and in consideration of the sum 
of One ($1.00) Dollar to the said Bernheim Distilling Com¬ 
pany (a Delaware corporation) in hand paid by the said 
Old Charter Distillery Co. Incorporated, and for other 
good and valuable considerations, receipt of which is hereby 
acknowledged, the said Bemheim Distilling Company (a 
Delaware corporation) hereby assigns, sells, transfers and 
sets over to the said Old Charter Distillery Co. Incorpo¬ 
rated, its assigns and legal representatives, the entire right, 
title and interest in and to said certificate of registration 
No. 321,823 issued October 27,1934, the trade mark covered 
therein and thereby, and the good will of the business in 
which said, trade mark and certificate of registration have 
been used by Bemheim Distilling Company (a Delaware 
corporation), and all the property rights in and to said 
trade mark and certificate of registration and possessed 
by said Bemheim Distilling Company (a Delaware corpo¬ 
ration), together with all rights of action at law or in 
equity for past infringements. 

IN TESTIMONY WHEREOF, the said Bemheim Dis¬ 
tilling Company (a Delaware corporation) has caused these 



presents to be signed and its corporate seal to be hereunto 
affixed by its officers thereunto duly authorized this 4th 
day of June, 1937. 

BERNHEIM DISTILLING COMPANY, 

a Delaware corporation 

By Leo Gerngross, 

Leo Gerngross, 

1st Vice President 


Attest: 


(SJEAL) 


On this 8th day of June, 1937, before me personally came 
LEO GERNGROSS, to me known, who, being by me duly 
sworn, did depose and say that he resides in fhe City, 
County and State of New York; that he is the '1st Vice 
President of Bemheim Distilling Company (a Delaware 
corporation), the corporation described in and wjiich exe¬ 
cuted the foregoing instrument; that he knows the seal 
of said corporation; that the seal affixed to said instru¬ 
ment is such corporate seal; that it was so affixed by order 
of the Board of Directors of said corporation; and that he 
signed his name thereto by like order. 

R. McCullum 

Notary Public, Kings Co. No. 126, Reg. jjo. 9036 
Cert, tiled in N. Y. Co. No. 121, Reg. NoJ 9Mc85 
Commission expires March 30ti, 1939 


L. M. Rumford 
Assistant Secretary. 


STATE OF NEW YORK: 
COUNTY OF NEW YORK) 


ss. 
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RESPONDENT’S EXHIBIT NO. 16 

Recorded Transfers of Patents U. S. Patent Office 

Jul 20 1937 Conway P. Coe, Commissioner of Patents 
Dicket Division Apr 19 1941 U. S. Patent Office 
Filed Sept 23 1948 Harry M. Hull, Clerk 

THIS CONTRACT entered into between the BERN- 
HEIM DISTILLING COMPANY, a corporation organ¬ 
ized under the law of Kentucky, party of the first part, and 
JAMES BURNS, 501 Seventh Avenue, New York, New 
York, party of the second part; 

WITNESSETH that the party of the first part agrees 
to sell unto the party of the second part, and the party of 
the second part agrees to buy from the party of the 
first part, warehouse receipts for one thousand (1,000) 
cases of whiskey produced by the United American Com¬ 
pany, Fall 1917, and now stored in Distillery Bonded 
Warehouse No. 368, Kentucky Distilleries & Warehouse 
Company Branch of the American Medicinal Spirits Com¬ 
pany in Louisville, Jefferson County, Kentucky, upon the 
following terms and conditions:— 

(1) The party of the first part agrees that on or 
before ninety (90) days from this date, it will cause to be 
bottled in bond at aforesaid warehouse one thousand (1,000) 
cases of Fall 1917 whiskey produced by the United Ameri¬ 
can Company. Said whiskey shall be bottled under the 
Old Charter label, to be furnished unto the party of the 
first part by the party of the second part; the bottling to be 
with metal caps and yellow stock carton; standard fiber 
cases to be used. 

(2) The warehouse receipts to be issued for said cases 
shall provide for the delivery thereof only upon payment 
of the United States Government tax and storage charges 
at the rate of five cents per case per month, or fraction 
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thereof, from date of bottling, plus state, county and city 
taxes thereafter accruing from and after the date of 
bottling. 

(3) The party of the second part agrees to pay for 
said warehouse receipts at the rate of Forty^ Dollars 
($40.00) per case in bond, of which total purchase price the 
sum of Ten thousand Dollars ($10,000.00) is this day paid 
in cash by the party of the second part unto the party 
of the first part, and the balance of said purchase price 
shall be paid unto the party of the first part, in cash, 
within ninety (90) days from this date, and u]pon such 
payment, said warehouse receipts shall be delivered unto 
the party of the second part. 

(4) In the event the party of the second pjart shall 
fail to pay the balance of said purchase price j unto the 
party of the first part on or before the expiration of 
ninety (90) days from this date, the cash payment of 
Ten thousand ($10,000) this day received by tjhe party 
of the first part shall be retained by it as liquidated dam¬ 
ages, and the party of the first part shall be released 
from any obligation unto the party of the second part. 

IN TESTIMONY WHEREOF, witness the signatures 
of the parties on this the 21st day of July, 1933. 

BERNHEIM DISTILLING COMPANY 

By G. J. Felsenthal 
Vice-President. 

James Bums 

| 

I 


i 
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RESPONDENT’S EXHIBIT NO. 16-A 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

THIS CONTRACT entered into between the BERN- 
HEIM DISTILLING COMPANY, a corporation organized 
under the law of Kentucky, party of the first part, and 
JAMES BURNS, 501 Seventh Avenue, New York, New 
York, party of the second part; 

WITNESSETH that the party of the first part agrees 
to sell unto the party of the second part, and the party 
of the second part agrees to buy from the party of the first 
part, warehouse receipts for one thousand (1,000) cases 
of whiskey produced by the United American Company, 
Fall 1917, and now stored in Distillery Bonded Warehouse 
No. 368, Kentucky Distilleries & Warehouse Company 
Branch of The American Medicinal Spirits Company in 
Louisville, Jefferson County, Kentucky, upon the following 
terms and conditions:— 

(1) The party of the first part agrees that on or be¬ 
fore ninety (90) days from this date, it will cause to be 
bottled in bond at aforesaid warehouse one thousand 
(1,000) cases of Fall 1917 whiskey produced by the United 
American Company. Said whiskey shall be bottled under 
the Old Charter label, to be furnished unto the party of 
the first part by the party of the second part; the bottling 
to be with metal caps and yellow stock carton; standard 
fiber cases to be used. 

(2) The warehouse receipts to be issued for said cases 
shall provide for the delivery thereof only upon payment 
of the United States Government tax and storage charges 
at the rate of five cents per case per month, or fraction 
thereof, from date of bottling, plus state, county and 
city taxes thereafter accruing from and after the date of 
bottling. 
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(3) The party of the second part agrees to pay foil said 

warehouse receipts at the rate of Forty Dollars ($40.00) 
per case in bond, of which total purchase price the shm of 
Ten thousand Dollars ($10,000.00) is this day paid ifi cash 
by the party of the second part unto the party of the first 
part, and the balance of said purchase price shall be paid 
unto the party of the first part, in cash, within fiinety 
(90) days from this date, and upon such payment^ said 
warehouse receipts shall be delivered unto the paifty of 
the second part. j 

i 

i 

(4) In the event the party of the second part shall 
fail to pay the balance of said purchase price unto the 
party of the first part on or before the expiration of ninety 
(90) days from this date, the cash payment of Tei} thou¬ 
sand Dollars ($10,000) this day received by the party 
of the first part shall be retained by it as liquidated dam¬ 
ages, and the party of the first part shall be released from 
any obligation unto the party of the second part. 

IN TESTIMONY WHEREOF, witness the signatures 
of the parties on this the 21st day of July, 1933. 

BERNHEIM DISTILLING COMPANY 
By G. J. Felsenthal 
Vice-President. 

James Burns 




j 
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RESPONDENT’S EXHIBIT NO. 22 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 
WRIGHT-TAYLOR DISTILLERY COMPANY 
(a Kentucky corporation) 

Consent of Stockholders to Execution and Consummation 
of Agreement Designated as the Distillers-Subsidiary 

Agreement 

WHEREAS, U. S. Distillers, Inc., a Delaware corpora¬ 
tion. is the holder of 49,991 shares of the capital stock of 
Wright-Taylor Distillery Company, which 49,991 shares 
together with 9 shares held by the directors of Wright- 
Taylor Distillery Company constitute all of the issued and 
outstanding shares of capital stock of such corporation; 
and 

WHEREAS, the Board of Directors of Wright-Taylor 
Distillery Company consists of the undersigned individuals, 
E. Leland Taylor, Thomas B. Bullitt and W. Steiner, each 
of whom is the holder of record of 3 shares of such capital 
stock; and 

WHEREAS, U. S. Distillers, Inc. proposes to enter into 
an agreement with Wright-Taylor Distillery Company, des¬ 
ignated as the Distillers-Subsidiary Agreement, substan¬ 
tially in the form hereto attached and marked Exhibit A; 

NOW, THEREFORE, the undersigned as the holders 
of record of all of the issued and outstanding shares of 
capital stock of Wright-Taylor Distillery Company do 
hereby consent to the execution and consummation by 
Wright-Taylor Distillery Company of the aforesaid Dis¬ 
tillers-Subsidiary Agreement. 

IN WITNESS WHEREOF, the undersigned corporation 
has caused these presents to be signed by its Vice-Presi¬ 
dent, thereunto duly authorized, and its corporate seal to 
be hereunto affixed and attested, and the undersigned indi- 


viduals have hereunto set their hands and seals, all on the 
30th day of September, 1933. 

U. S. DISTILLERS, INC.! 

By W. Steiner 
Vice-President 

W. Steiner (L. S.) 

E. Leland Taylor (L. S.) 

Thos. B. Bullitt (L.S.) 

Attest: 

G. T. Veiner 
Asst. Secretary 
(SEAL) 

I, E. Leland Taylor, do hereby certify that I am the 
Secretary of Wright-Taylor Distillery Companyf, a Ken¬ 
tucky corporation, that the stock books of said corporation 
are in my custody, and that the foregoing instrument has 
been executed by the holders of record of all of the issued 
and outstanding capital stock of said corporation. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and affixed the seal of said corporation this 
day of ,1933. 

E. LELAND TAYLOR 
Secretary. 

DISTILLEES-SUBSIDIARY AGREEMENT 

September 29,1933. 
Wright-Taylor Distillery Company, 

Louisville, Kentucky. 

Dear Sirs : 

1. The undersigned U. S. Distillers, Inc., a Delaware 
corporation (hereinafter referred to as “Distillers”) 
which owns all of your outstanding capital stocjs (except 
directors’ qualifying shares), is about to enter into an 
agreement hereinafter referred to as the “Transfer Agree¬ 
ment”) with Wright & Taylor Distilling Corporation, a 
Maryland corporation (hereinafter referred to as the “New 
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Company”), whereby in consideration of the issuance to 
Distillers of 200,000 shares of the capital stock of the New 
Company and upon certain terms and conditions con¬ 
tained in such agreement Distillers, among other things, 
is to cause to be transferred to the New Company the 
brands, trade names, business and good will owned by you 
and referred to in paragraph 2 of the Transfer Agreement. 

2. Distillers proposes to sell to a syndicate, to be 
formed, the 200,000 shares to be received by Distillers as 
aforesaid for $300,000 in cash, and other consideration. 

3. In consideration of your agreement to transfer to the 
New Company the assets above mentioned, and to take all 
action contemplated by the provisions of paragraph 5 of 
the Transfer Agreement to be taken by you, Distillers 
hereby agrees to cause such syndicate, upon delivery by 
Distillers to such syndicate of such 200,000 shares, to pay 
to you $50,000 of said $300,000; such sum of $50,000 to be 
received by you in full payment for the assets so to be 
transferred and the aforesaid action so to be taken. 

If the foregoing is agreeable to you, kindly so indicate 
by signing the endorsement appearing at the foot of the 
enclosed copy hereof and return such copy to Distillers, 
whereupon this letter shall constitute a contract between us. 

Very truly yours, 

U. S. DISTILLERS, INC. 

By W. Steiner 
Vice-President. 

Attest: 

G. T. Veiner 
Asst. Secretary. 

(SEAL) 

The proposal set forth in the foregoing letter is hereby 
accepted this day of September, 1933. 

WRIGHT-TAYLOR DISTILLERY COMPANY, 

By W. Steiner 
Vice-Pres. 
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RESPONDENT’S EXHIBIT NO. 25 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

WHEREAS, under the terms of a written agreement 
dated July 18, 1933, the undersigned sold and agreed to 
deliver to U. S. Distillers, Inc., whiskey in barrels as 
follows: 

357 barrels Fall 1930 

340 ” FaU 1931 

208 ” Spring 1932 

284 ” Spring 1933 

and in addition to the foregoing whiskey 411 barrels to be 
manufactured during the year 1933, and 

WHEREAS, the U. S. Distillers, Inc., have paid or 
caused to be paid the sum of $96,000.00 or $60.00 per bar¬ 
rel for said 1600 barrels, and the undersigned ha's caused 
to be delivered to the said U. S. Distillers, Inc., il89 bar¬ 
rels of said 1600 barrels, 

NOW, THEREFORE, and in order to protect the said 
U. S. Distillers, Inc., in the delivery of the additional 411 
barrels of whiskey, called for in said contract, tie under¬ 
signed does hereby agree and bind itself to, when and as 
said 411 barrels of whiskey are manufactured during the 
year 1933, forthwith cause to be issued and delivered to 
said U. S. Distillers, Inc., or its appointees, Negotiable 
warehouse receipts covering each and all of said! 411 bar¬ 
rels of whiskey without the further payment of any sum 
on account thereof. 

IN TESTIMONY WHEREOF, witness our Signature 
this the 29th day of August, 1933. 

WRIGHT & TAYLOR, | 
by Thos. B. Bullitt 
Manager. 

Witness 
Viola M. Becker 
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RESPONDENT’S EXHIBIT NO. 26 

Docket Division Apr 19 1941 U. S. Patent Ofjfice 
Filed Sep 23 1948 Harry M. Hull, Clerk 

AMENDMENT TO ARTICLES OF INCORPORATION 
OF WRIGHT-TAYLOR DISTILLERY COMPANY 

The undersigned, being a majority of the Board of 
Directors of Wright-Taylor Distillery Company, being 
authorized thereunto by written consent of the stockhold¬ 
ers of more than two-thirds of its capital stock, and pur¬ 
suant to resolution of the Board of Directors of said cor¬ 
poration, hereby amend the Articles of Incorporation of 
said corporation as follows: 

Article I of said original Articles of Incorporation shall 
be amended so as to read as follows : 

“The name of the Corporation under and by which it 
may sue and be sued, contract and be contracted with, is 
and shall be Kentucky Maturing Corporation. 7 7 

IN TESTIMONY WHEREOF, witness the signatures 
of said Directors this said 16th day of November 1933. 

E. LELAND TAILOR 
THOMAS B. BUjLLITT 
W. STEINER 

STATE OF KENTUCKY) 

COUNTY OF JEFFERSON) 

I, Viola M. Becker, a Notary Public in and foi* the State 
and County aforesaid, do hereby certify that on this 24 
day of Nov. 1933, the foregoing amended Articles of Incor¬ 
poration of Wright-Taylor Distillery Company} were pro¬ 
duced to me and acknowledged by E. Leland Taylor and 
Thos. B. Bullitt, Directors of said Corporation, to be the 
act and deed of said Corporation. 
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WITNESS my hand and seal this 24 day of Nov., 1933. 

VIOLA M. BECKER 

My commission expires Nov. 18,1937 

1 VIOLA M. BECKER 

Notary Public, Jefferson County. 

STATE AND COUNTY OF NEW YORK, ss.: 

On this 16th day of November, 1933, before me, a Notary 
Public, personally came W. STEINER, to me known and 
known to me to be the person described in and who exe¬ 
cuted the foregoing Amended Articles of Incorporation of 
Wright-Tavlor Distillery Company, and he duly acknowl¬ 
edged to me that he executed the same; and that the same 
was the act and deed of said Corporation. 

Abraham G. Goldblatt 
Abraham G. Goldblatt 

Notary Public, Kings Co. No. 213 Reg. No. 4249 
Cert, filed in N. Y. Co. No. 580. Reg. No. 4G326 
My commission expires March 30,1934. 

COMMONWEALTH OF KENTUCKY 
Office of the 

SECRETARY OF STATE 
CERTIFICATE 

I, SARA W. MAHAN, Secretary of State for the Com¬ 
monwealth of Kentucky, do certify that the foregoing writ¬ 
ing has been carefully compared by me with the original 
record thereof, now in my official custody as Secretary of 
State and remaining on file in my office, and found to be a 
true and correct copy of amendment to articles of incor¬ 
poration of Wright-Taylor Distillery Company filed in this 
office November 27,1933. 

IN WITNESS WHEREOF I have hereunto set my hand 
and affixed my official seal. 

Done at Frankfort this 27th day of November, 1933. 

SARA W. MAHAN 
Secretary of State 
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RESPONDENT’S EXHIBIT NO. 27 


3-31-3M-S&D 


WRIGHT & TAYLOR 

INCORPORATED 


November llll932 


SOLD TO 


The O’Briens Pharmacy, 
1109 E 43rd St., 
Chicago, HI. 


TERMS: 


Net Cash 
Express Prepaid 


5 cases Old Charter Pints Bond @ $37.50 $187.50 

Clark 


SALE NO. 
ORDER 

No. 1695 


3-31-3M-SAD 


WRIGHT & TAYLOR 

INCORPORATED 


Nov 11-1932 


SOLD TO 


Mr. Benjamin Thesen, 
151 N Park Ave, 
Park Ridge, HI. 


TERMS: 


Net Cash 
Express Prepaid 
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S-31-3M-MO 

WRIGHT & TAYLOR 

INCORPORATED 


11-30-32 

SOLD TO 

Mr. John Sutcliffe 
801 Irving Park Blvd, 
Chicago, Ill. 

TERMS: 

Net Cash 
Express Prepaid 


1 /VI _ 

3 cases Old Charter Pints Bond 


Month Ending Nov 30-32 


SALE NO. 
ORDER 


No. 1725 


@$37.50 $112.50 
Clark 
$4537.08 


3-31-3M-SRO 

WRIGHT & TAYLOR 

INCORPORATED 

July 14-1933 

SOLD TO 

The Jones Apothecary, 
Francis Bldg 
Louisville, Ky. 

TERMS: 

Net Cash 


5 cases Old Charter Pints Bond @ $28.00 $140.00 

Card 

SALE No. 

ORDER 


No. 2246 
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9-31-SM-SAO 

WRIGHT & TAYLOR I 

INCORPORATED 

July 14-1933 

SOLD TO 

The Bingel Drug Corporation 
1507 Fillmore Ave, 
Buffalo, N. Y. 

I 

TERMS: 

Net Cash 
Express Prepaid 


2 cases Old Charter Pints Bond 


SALE No. 
ORDER 

No. 2245 


$38.00 $76.00 
Lipoinicz 


S-31-SM-SftD 

WRIGHT & TAYLOR 

INCORPORATED 

| 

July 14^1933 

SOLD TO 

Mr. L. B. Connell 
226 Central Ave, 

Silver Creek, N.jY. 

TERMS: 

Net Cash 
Express Prepaid 
Express $1.82 

1 case Old Charter Pints Bon4 38.75 

Bowie 
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S-Sl-SM-Sao 

WRIGHT & TAYLOR 

INCORPORATED 

July 14-1933 

SOLD TO 

The Patterson Drug Store, 
1100 So 16th St., 
Milwaukee, Wis. 

TERMS: 

Net Cash 
Express Prepaid 


10 cases Old Charter Pints Bond @ $36.50 $365.00 
Prepaid express 14.80 


$379.80 

Blade 


SALE NO. 


ORDER 


No. 2243 


3-31-3M-S&D 

WRIGHT & TAYLOR 

INCORPORATED 

July 14-1933 

SOLD TO 

Mr. Walter S. Langer, 
5201 West North Ave, 
Milwaukee, Wis. 

TERMS: 

Net Cash 
Express Prepaid 

3 cases Old Charter Pints Bond @ $36.50 $109.50 
Prepaid express 4.51 


$114.01 

Blade 


SALE NO. 


ORDER 


No. 2242 


I 
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S-31-SM-SftD 

WRIGHT & TAYLOR 

INCORPORATED 

July 14J-1933 

SOLD TO 


Mr. Floyd F. Mathews, 
6690 Northwest Highway 
Chicago, HI. 


TERMS: 

Net Cash 

Express Prepaid 

1 

1 case Old Charter Pints Bond $ 

>37.50 


Clark 


sale No. 
ORDER 


No. 2241 


S-3I-3M-S&D 

WRIGHT & TAYLOR 

INCORPORATED 

July 1 

SOLD TO 

Mr. Joseph H. Newman, 
736 W. Madison St., 
Chicago, HI. 

TERMS: 

Net Cash 
Express Prepaid 


2 cases Old Charter Pints Bond @ $37.50 $75.00 

Clark 

SALE NO. 

ORDER 

No. 2240 
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S-3I-5M-UO 

WRIGHT & TAYLOR 

INCORPORATED 

July 14-1933 

SOLD TO 

Mr. Carl R. Gruener, 

6097 Northwest Highway 
Chicago, Ill. 

TERMS: 

Net Cash 
Express Prepaid 

1 cases Old Charter Pints Bond $37.50 

Clark 


SALE No. 


ORDER 


No. 2239 


3-31-3M-S*D 

WRIGHT & TAYLOR 

INCORPORATED 

July 18-1933 

SOLD TO 

The U. S. Distilleries, Inc. 

New York, N. Y. 

c/o Televoice Corporation of America 
501 Seventh Ave 

TCRUC. 

$100,000.00 cash 
Balance notes 

20,500 cases Old Charter pints in 

bond @ $35.00 

1,600 barrels Old Charter in 

bond various ages 1930 on @ 60.00 
Good Will brands & Trade marks 


$717,500.00 

96,000.00 

50,000.00 


SALE No. 


ORDER 


No. 2257 


863,500.00 


l 
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3-3f'SM-S&D 


WRIGHT 8c TAYLOR 

INCORPORATED 


July 18-1933 


SOLD TO 


Mr. James Bums, 
New York, N. Y. 


TERMS: 


158 cases Old Charter Pints bond in bond @ $35.(^0 

$5530.00 

serials 296906 - 297063 
covered by warehouse receipt 
of A. Ph. Stitzel #10094 

We have received payment for above by your note 
$5530.00 dated 7-18-1933 for 90 days with interest from 
date at 2per cent attached to which is Stitzel warehouse 
receipt #10094. Receipt is to be returned you upon pay¬ 
ment of note. 

Wright & Taylor 
Manager 


SALE No. 
ORDER 


No. 2256 
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s- 31 -sn-sao 

WRIGHT 8c TAYLOR 

INCORPORATED 

July 24-1933 

SOLD TO 

The Estate of Louis K. Liggett Co., 

Bankrupt 

41 East 42nd St., 

New York, N. Y. 

TERMS: 

Net Cash 
Express Prepaid 


5 cases Old Charter Pints Bond @ $38.60 $193.00 
Prepaid express 11.50 


$204.50 


SALE NO. 


ORDER 


No. 2258 


i 
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3-31-5M-S«tD 

WRIGHT & TAYLOR 

INCORPORATED 


October 6-1933 

SOLD TO 

The National Brokerage Co., 
35 East Wacker Drive, 
Chicago, HL 

Shipped D & F Drugs Inc., 

325 State St., Beloit, Wis. 

TERMS: 

Cash sent $16.00 
Express Prepaid 


Tax 2 cases Old Charter Pints Bond @ $3.30 *>6.60 

serials 350995 - 96 


Withdrawal charge 

@ 

.25 

j 

.50 

Storage 16 Mos 

@ 

.05 


1.60 

City, State & Co. Tax 

@ 

.30 


.60 

Prepaid express 




3.28 




$12.58 


By cash sent $16.00 
less charges 12.58 


3.42 check enclosed 

warehouse receipt #276 entirely used up 
SALE No. 
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9-31-SM-SRO 

WRIGHT 8c TAYLOR 

INCORPORATED 

May 16-1934 

SOLD TO 

Messrs. Julius Loeser & Co., 
251E. Grand Ave, 
Chicago, HI. 

TERMS: 

Net draft 

warehouse receipts 
attached 

Through Continental Commercial Bank 


250 cases Old Charter Pints Bottled 

in bond @ $43.50 $10,875.00 

Less charges 

Storage lOMos. @ $.02 $50.00 

City State & Co Tax @ .64 160.00 
Sprinkler Insurance 8 Mos. @ .03 60.00 270.00 

$10,605.00 

Whse receipts #10645 - 694 for 5 cases each 
Will keep these goods insured until noon Monday May 
21-1934 

SALE NO. 

ORDER 


No. 2282 
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S-31-SM-SaD 


WRIGHT & TAYLOR 

INCORPORATED 

I 

May 16-1984 

SOLD TO 

Cash sale 


TERMS: 

R. J. McBryde, 


1 case Old Charter Pints Bond 


304317 


SALE No. 
ORDER 

No. 2281 


$58J70 


3*31 -3M-SAD 


WRIGHT & TAYLOR 

INCORPORATED 


May 1-1934 

SOLD TO 

Mr. Jas. Burns, 

New York, N. Y. 


TERMS: 


Cash sent $566.25 


15 cases Old Charter Pints in Bond 

serials 304302 -16 @ $37.75 

SALE No. 

ORDER 

No. 2280 


$566.25 


i 


I 
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S-31-SM-SRO 

WRIGHT & TAYLOR 

INCORPORATED 

April 6-1934 

SOLD TO 

i 

The National Brokerage Co., 
35 East Wacker Drive, 
Chicago, HI. 

TERMS: 

Cash sent $90.00 
Freight Store door delivery 

Shipped Philip Blum & Co., Inc. 
1100 W. Washington Blvd, 
Chicago, HI. 

Tax 9 cases Old Charter Pints Bond @ $2.00 $54.00 


Withdrawal charge 

@ 

.25 

2.25 

State Excise Tax per gal 

@ 

.50 

13.50 

Storage 22 Mos 

@ 

.05 

9.90 

City State & Co Tax 

@ 

.84 

7.56 

Sprinkler insurance 10-4-33 per mo. 

@ 

.03 

1.89 




89.10 

Postage to balance 



.90 


90.00 

B/L enclosed 

Postage enclosed for balance $.90 

SALE NO. 

ORDER 

No. 2279 
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RESPONDENT’S EXHIBIT NO. 28-A 

Docket Division Apr 19 1941 U. S. Patent Ofece 
Filed Sep 23 1948 Harry M. Hull, Clerk 

April 26+1934 

The U. S. Distillers, Inc., 
c/o Mr. James Burns, 

Bismark Hotel, 

Chicago, HI. 

Gentlemen: 

Confirming an agreement we made with Mr. J. P. Van- 
Winkle in your behalf this day, we hereby agree to set 
aside the contract made between U. S. Distillers Inc., and 
Wright & Taylor, concerning the sale of certain whiskey, 
brands and trade marks, in so far as it applies tjo the Old 
Charter whiskey bottled in bond still remaining in the ware¬ 
house of A. Ph. Stitzel Inc., and unsold. 

As an inducement for the said cancellation of that part 
of the contract referred to above, Wright & Taylor agrees 
to pay to the U. S. Distillers Inc., the sum of $2.00 per 
case and to cancel the notes covering same, at the same 
time returning to the U. S. Distillers Inc., the amounts they 
have paid on these goods in excess of $35.00 p^r case on 
the whiskey yet remaining in the warehouse. 

It is also understood that the Wright & Taylor Distilling 
Corporation is to approve in writing, of this cancellation 
before same is binding on Wright & Taylor. 

It is understood that this contract must be Completed 
and the whole matter settled before May 3rd when the next 
note, with extension, becomes due. If for any reason it 
is not settled by May third, we reserve the right) to decree 
that the terms of the original sale and notes sh^ll be car¬ 
ried out. 

Yours respectfully, 

WEIGHT & TAYLOR 
Secretary 


I 

.1 


ELT-B 
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RESPONDENT’S EXHIBIT NO. 28-B 

Docket Division Apr 191941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

Louisville, Ky. April 28-1934 

Messrs. Wright & Taylor, 

Louisville, Ky. 

Gentlemen: 

Replying to your letter April 26th we hereby accept 
your proposition and are accordingly proceeding to comply 
with the details so as to be able to turn over to you the 
warehouse receipts for the remaining unsold Old Charter 
whiskey, approximately upward 17,000 cases. 

Yours truly, 

U. S. DISTILLERS, INC., 

J. Bums, 

President 


B-B 
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RESPONDENT’S EXHIBIT NO. 30 


8-31-3M-SAD 

WRIGHT 8c TAYLOR 

INCORPORATED 

1 


Jane 24- 1 1937 

• 

SOLD TO 


Malone Davidson 


TERMS: 

Louisville Ky 



4 cases Old Charter Pints Bond in bond @ $60.00 $240.00 
1 case Old Charter Pints Bond in bond @ 45.00 45.00 


$285.00 
2,077.50 
3^920.00 
8,380.00 
4,233.60 
1417.00 
1,042.50 
616.88 
285.00 
26,972.48 


SALE NO. 
ORDER 

No. 3045 


3-31-SM-MD 
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WRIGHT 8t TAYLOR 

INCORPORATED 

i February 1-1936 

SOLD TO 

The Jones Apothecary, 
Francis Bldg., 
Louisville, Ky. 

TERMS: 

Warehouse receipt for 

10 cases Old Charter Pints Bond 

in bond @ $46.00 $460.00 

serials 313581 - 90 


SALE No. 
ORDER 

No. 2552 


WRIGHT & TAYLOR 

INCORPORATED 

February 1-1936 

SOLD TO 

The Jones Apothecary, 
Francis Bldg., 
Louisville, Ky. 

TERMS: 


To cash advanced the Louisville Public 
Warehouse 

account internal Revenue Tax 

on 10 cases @ $6.00 $60.00 

State withdrawal tax @ 1.50 15.00 


75.00 


SALE NO. 
ORDER 


No. 2553 
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RESPONDENT’S EXHIBIT NO. 34 


Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 231948 Harry M. Hull, Clerk 

WRIGHT & TAYLOR 
Incorporated 
1016 Francis Building 
Louisville, Kentucky 

Statement United States Distillers account— 
covering payment on purchase of July 1933 


Total amount of purchase 
Payments 
July 10-1933 Cash 
July 17-1933 ” 

Oct 3-1933 
Nov 15-1933 ” 

Jan 30-1934 ” 

Jan 30-1934 
Feb 21-1934 ” 

Apr 30-1934 Cash 


$863,500.00 


$10,000.00 

90,000.00 

196,000.00 

4,000.00 

100,000.00 

5,000.00 

595.00 

8,750.00 


414,345.00 

Balance purchase price 449,155.00 


Due United States Distillers Inc. for purchase 

from them of 17,133 cases $633,921.00 

Credited their account with bal¬ 
ance due on purchase price $449,155.00 
Check to Citizens Union Natl. Bk. 

for their account 128,497.50 

Ck U. S. Distillers 22,002.50 

Ck U. S. Distillers 34,266.00 


$633,921.00 

The 3 above checks made Apr 30-1934 
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RESPONDENT’S EXHIBIT NO. 45 


Filed Sep 23 1948 Harry M. Hull, Clerkl 
Docket Division Apr 19 1941 U. S. Patent bffice 


Louisville, Kentucky, January 31, 


1934 


U. S. Distillers Inc., 

New York, N. Y. 

A. Ph. STITZEL, INCORPORATED 

Distillers 1033 Story Avenue 

Concentration Warehouses for the Following Brands 
Old Fitzgerald Waterfill and Frazier Old Elk 
J. W. Dant Cascade Dowling Bros. Old Mock 
National Club Old W. L. Weller H. McKenna 
Warehouses Approved for Concentration Purposes 
Registered Distillery No. 17,5th Dist. of Ely. 

Terms: Net Cash, positively no discount. 

Make checks payable to A. Ph. Stitzel, Incorporated. 
Taxes and accrued charges on 1500 cases Old Charter 
whiskey S#297164-420, 297551-738, 297825-915, 303413-803, 
301938-2510, shipped to the Michigan Liquor Control Com¬ 
mission, 


Federal Tax 

$9,000.00 

Storage from 7-17-1933 

210.00 

State City & County Tax 

1,140.00 

Sprinkler Insurance 

180.00 

Kentucky Excise Tax 

2,250.00 

Cartage 

75.00 


$12,855.00 

Paid Jan. 31,1934. 

A. Ph. Stitzel Inc., 

By M. M. Doyle 
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RESPONDENT'S EXHIBIT NO. 46 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

Louisville, Kentucky, Feb. 27,1934 
U. S. Distillers Inc., 

New York, N. Y. 

A. Ph. STITZEL, INCORPORATED 

Distillers 1033 Story Avenue 

Concentration Warehouses for the Following Brands 
Old Fitzgerald WaterfiU and Frazier Old Elk 
J. W. Dant Cascade Dowling Bros. Old Mock 
National Club Old W. L. Weller M. McKenna 
Warehouses Approved for Concentration Purposes 
Registered Distillery No. 17, 5th Dist. of Ky. 
Terms: Net Cash, positively no discount 
Make check payable to A. Ph. Stitzel, Incorporated. 
Taxes and accrued charges on 1500 cases Old Charter 
whiskey, S#302528-720, 302863-304035, 304168-304301, 
shipped to the Michigan Liquor Control Commission. 


Federal Tax @ 6.00 $9,000.00 

Storage from 7-17-1933 240.00 

State City & County Tax @ .76 1,140.00 

Sprinkler Insurance from 10-24-33 225.00 

Ky. Excise Tax @ 50c per gal. 2,250.00 
Cartage 75.00 


$12,930.00 

BaL inv. Jan. 9,1934 104.16 


$13,034.16 

Paid Feb. 27,1934. 

A. Ph. Stitzel Inc. 

By M. M. Doyle 
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RESPONDENT’S EXHIBIT NO. 47 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

Louisville, Kentucky, Feb. 28,1934. 
U. S. Distillers Inc., 

Louisville, Kentucky. 

A. Ph. STITZEL, INCORPORATED 

Distillers 1033 Story Avenue 

Concentration Warehouses for the Following Brands 
Old Fitzgerald Waterfill and Frazier Old Elk 
J. W. Dant Cascade Dowling Bros. Old Hock 
National Club Old W. L. Weller H. McKenna 
Warehouses Approved for Concentration Purppses 
Registered Distillery No. 17, 5th Dist. of Ky. 
Terms: Net Cash, positively no discount 
Make check payable to A. Ph. Stitzel, Incorporated. 
Accrued charges on 5 cases Old Charter whiskey S#296987- 
91 shipped today to P. C. Drug Co., Pendennis Club, Louis¬ 
ville, Ky. 


$44.10 


Federal Tax @ $6.00 per case $30.00 

Storage from 7-17-1933 .80 

State City & County Tax @ 76c per cs 3.80 
Sprinkler Insurance from Oct. 24,1933 .75 
Kentucky Excise Tax @ 50c per gal. 7.50 
Cartage @ 25c per case 1.25 


Paid by check 3-2-34 
A. Ph. Stitzel, Incorporated 
M. Margoll Doyle, Attorney 
“Thanks” 


i 
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RESPONDENT’S EXHIBIT NO. 60 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Form L 4 

Treasury Department 
Federal Alcohol Administration 

January, 1936 

APPLICATION FOR APPROVAL OF LABELS OF 
DOMESTICALLY BOTTLED DISTILLED SPIRITS 


Instructions 

(a) Under the Federal Alcohol Administration Act, as 
amended, and regulations thereunder, no person may, on 
and after August 15, 1936, bottle domestic distilled spirits 
and remove such distilled spirits from his premises unless 
he has obtained a certificate of label approval covering 
such distilled spirits from the Federal AJcohol Adminis¬ 
tration. 

(b) One copy of this application, properly executed, 
must be filed with the Label Examination Section, Federal 
Alcohol Administration, Washington, D. C., covering each 
set of labels for which a certificate of label approval is de¬ 
sired. Where the same product is marketed in bottles of 
various capacities, under labels identical in all respects ex¬ 
cept as to size, and statement of net contents, an application 
for certificate of label approval need be filed only to cover 
the labels affixed to one size of bottle. 

(c) Glue to page 2 of this application form one (1) set 
of labels identical with those for which approval is desired, 
and file with the application two (2) additional sets of 
labels identical with the set glued on page 2. By a “set of 

labels” is meant all brand, strip, neck and back labels ap¬ 
pearing on any individual bottle except the label designated 
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as the ‘ 4 government label” in Section 32 (c) of Regulations 
No. 5. | 

Administrator Date June 7,1937 

Federal Alcohol Administration 
Washington, D. C. 

The undersigned THE GEO. T. STAGG COMPANY, 
whose address is 350 Fifth Avenue hereby makes applica¬ 
tion for a “Certificate of Approval of Labels of Domes¬ 
tically Bottled Distilled Spirits” covering the labels affixed 
to page 2 hereof. 

1. Applicant’s FAA Permit No. or Nos. BD-9; D-9. 

2. Description of labels: 

(a) Number in set 2 

(b) Brand name OLD CHARTER 

(c) Class and type of distilled spirits as shown on 

brand label KENTUCKY STRAIGHT BOUR¬ 
BON WHISKEY 

3. State here any written, printed or other matter appear¬ 

ing elsewhere on the bottle than on the labels (includ¬ 
ing net contents if marked on bottle) NONE 

4. Address (es) of premises where distilled spirits under 

these labels will be bottled Frankfort, Kentucky. 

I hereby certify that the information stated on and ac¬ 
companying this application is correct. i . 

THE GEO. T. STAGG COMPANY, 
By Milton B. Seasonwein, 

Assistant Secretary. 
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RESPONDENT’S EXHIBIT NO. 61 

Filed Sep 23 1948 Harry M. Hull, Clerk 

Form L-5A 
Treasury Department 
Federal Alcohol Administration 
April, 1936 

CERTIFICATE OF APPROVAL OF LABEljs OF 
DOMESTICALLY BOTTLED DISTILLED SPIRITS 

Date Jane 9,1937 

Pursuant to the application of The Geo. T. Stagg Com¬ 
pany, whose address is 350 Fifth Avenue, New York, New 
York, the labels affixed to the reverse side hereof covering 
Old Charter (brand name), Kentucky Straight Bourbon 
Whiskey (class and type of distilled spirits) are hereby 
approved. 

Labels identical with those affixed to the reverse side 
hereof except in respect to size, and statement of net con¬ 
tents appearing thereon in conformity with Section 37 of 
Regulations 5, are also approved for use on bottles which 
conform to the requirements of Article VII of Regula¬ 
tions 5. 

Distilled spirits in bottles bearing the labels hejreby ap¬ 
proved are authorized to be removed from the plant where 
bottled. 

This certificate shall not operate to relieve any person 
from liability for any violation of the Federal Alcohol Ad¬ 
ministration Act, or regulations thereunder, resulting from 
the failure of any bottle bearing the labels herein approved, 
or the contents of such bottles, to conform to the statements 
and representations made on such labels. 

W. S. ALEXANDER 
Administrator 

Federal Alcohol Administration 
Washington, D. <b. 

This approval is not a waiver of any violation of the re¬ 
quirements of the Federal Trade Commission Act or other 
law with respect to the use of misleading corporate or com¬ 
pany names. 




. I 

A 



THIS 

WHISKEY IS 


32 MONTHS OLD 


l 



COPY AVAILABLE 

i 

original bound volume 






























































IH THE U. 3 . PATENT OFFICE 
Continental Distilling Corp 

TS. [ 

Bernhelm Distilling Company 

Cancellation No] 3663 
Respondent's Exhibit Ho. 62 
In Evidence 


ISKEY IS 


CONTENTS ONE QUART 


WHISKEY 


STRAIGHT 


Louisville.Ky. i 


1 


AVAILABLE 

bound volume 
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RESPONDENT’S EXHIBIT NO. 62 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

Form L 4 

Treasury Department 
Federal Alcohol Administration 
January, 1936 

APPLICATION FOR APPROVAL OF LABEL$ OF 
DOMESTICALLY BOTTLED DISTILLED SPIRITS 

I 

i 

Instructions 

(a) Under the Federal Alcohol Administration Act, as 
amended, and regulations thereunder, no person may, on 
and after August 15, 1936, bottle domestic distilled spirits 
and remove such distilled spirits from his premises unless 
he has obtained a certificate of label approval covering such 
distilled spirits from the Federal Alcohol Administration. 

(b) One copy of this application, properly executed, 
must be filed with the Label Examination Section, Federal 
Alcohol Administration, Washington, D. C., covering each 
set of labels for which a certificate of label approval is de¬ 
sired. Where the same product is marketed in battles of 
various capacities, under labels identical in all respects ex¬ 
cept as to size, and statement of net contents, an applica¬ 
tion for certificate of label approval need be filed only to 
cover the labels affixed to one size of bottle. 

(c) Glue to page 2 of this application form one (1) set 
of labels identical with those for which approval is desired, 
and file with the application two (2) additional sets ^>f labels 
identical with the set glued on page 2. By a “ set of labels ’ 9 
is meant all brand, strip, neck and back labels appearing on 
any individual bottle except the label designate^ as the 


i 

I 
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“government label” in Section 32 (c) of Regulations No. 5. 

Date June 15,1937 

Administrator 

Federal Alcohol Administration 
Washington, D. C. 

I 

The undersigned The Geo. T. Stagg Company, whose ad¬ 
dress is 350 Fifth Avenue, New York, N. Y. hereby makes 
application for a “Certificate of Approval of Labels of Do¬ 
mestically Bottled Distilled Spirits” covering Ihe labels 
affixed to page 2 hereof. 

1. Applicant ’s FAA Permit No. or Nos. BD-9; D-j). 

2. Description of labels: 

(a) Number in set 4. 

(b) Brand name OLD CHARTER. 

(c) Class and type of distilled spirits as shown on brand 
label KENTUCKY STRAIGHT BbURBON 
WHISKEY. 

3. State here any written, printed or other matter appear¬ 
ing elsewhere on the bottle than on the labels (including 
net contents if marked on bottle) NONE. 

4. Address (es) of premises where distilled spirits under 
these labels will be bottled Frankfort, Kentucky. 

I hereby certify that the information stated bn and ac¬ 
companying this application is correct. 

THE GEO. T. STAGG COMPANY, 
(Name of Applicant) 

By Milton B. Seasonwein^ 

Assistant Secretary. 
(Title) 
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RESPONDENT’S EXHIBIT NO. 63 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

SCHENLEY PRODUCTS COMPANY 

EMPIRE STATE BUILDING 
350 FIFTH AVENUE 
NEW YOBK, N. Y. 

Telephone CHickering 4-7200 

EEL 11/13 Release No. 27452 

Distributor X Date Billed 11/26 

Ship from FRANKFORT Customer’s Order No. 

Denver 575 

Customer’s License No. 1071 
Federal P-2539 

Sold to EMPIRE PRODUCTS COMPANY 
EL PASO 
TEXAS 

Division #3 

Terms: Net Cash Ten Days Salesman HARLOW 


150 

Qts 

1392 

Cream of Kentucky 

E-28889-9038 

12.00 

1800.00 

250 

Pts 

1392 

Cream of Kentucky 

E-26490-723; 
E-34624-639 

12.60 

3150.00 

25 

Qts 

2040 

Old Charter—32 Mos 

D-984459-63 

E-45039-58 

16.00 

400.00 


Federal Tax Included 5350.00 

But No State Tax 

Approved by C. BOLGER 
Bill of Lading B-11478 
Car No. MP-85528 
Date Shipped 11-22-37. 

Shipping Instructions 
Via FRT COLLECT — 

AWAIT STOPOFF CAR COMING FROM 
LAWRENCEBURG. 

Make all Payments to Schenley Products Company 



j 

I 
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Bill of Lading 

Uniform Domestic Straight Bill of Lading, adopted by 
Carriers in Official, Southern and Western Classification 
Territories, March 15, 1922, as Amended August 1, 1930. 

| 

Shipper’s B 11478 

FRANKFORT & CINCINNATI R. R. COMPANY 

I 

RECEIVED, subject to the classifications and tariffs in 
effect on the date of the issue of this Bill of Lading at 
Frankfort, (STAGG) Ky., Nov. 22,1937 FROM THE GEO. 
T. STAGG COMPANY 

I 

Consigned to Empire Products Company, 

Destination El Paso, State of Texas 

Route F&C—SOUT—MK&T — KC — AT&SF(Stbpoff car 

from Lawrenceburg, Ind.) Car Initial M P Car No. 85528. 

No. packages, 425; Weight, subj. to correction 19,525; 
class or rate 1.48; balance added to car MP 85528 it Frank¬ 
fort, Kentucky. 

GEO. T. STAGG CO. 
(Signature of Consignor) 


150 

Qts 

Cream of Kentucky 

44y 2 # 

E 28889-903^ 

250 

Pts 

Cream of Kentucky 

47# 

E 26490-723 | 
E 34624-639 | 

25 

Qts 

Old Charter 

44# 

D 984459-63 
E 45039-58 


COLLECT 

Customer’s Order No. Denver 575 
License or Permit No. 1071; P-2530 Release No. 27452 
THE GEO. T. STAGG COMPANY Shipper 

7 


6675 

11750 

1100 

19525 
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Distributor X Division #3 

Schenley DISTRIBUTORS, INC. 

Executive Offices 
18-22 West 40th Street 
New York City 
Date Nov. 13,1937 
Division #3 

BILL TO EMPIRE PRODUCTS COMPANY 
City EL PASO State Texas 
SHIP TO SAME 

NET CASH 10 DAYS 

Our 

Order No. 27452 
Customer’s 
Order No. Denver 575 
License No. 1071-P2539 


150 

Qts 

1392 

Cream of Kentucky 

12.00 

1.800.00 

250 

Pts 

1392 

Cream of Kentucky 

12.60 

3,150.00 

25 

Qts 

2040 

Old Charter 

16.00 

400.00 




(32 Mos.) 



425 





5,350.00 


INVOICE IN QUADRUPLICATE 
SHIP WITH 27449-50-51 

Special Instructions, Routing, etc.—FRANKFORT - LAW- 
RENCEBURG CAR — SHIP IMMEDIATELY 
Await s/o coming from V 

Salesmans Signature HARLOW 
Customer’s Signature ORDER ATTACHED 
Territory Checked by 3 
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Schenley DISTRIBUTORS, Inc. 

Executive Offices. 

18-22 West 40th Street 
New York City 
Date November 5,1937 

Office No. 575 
License No. 27452 

SHIP TO EMPIRE PRODUCTS CORPORATION 
City El Paso State Texas 
Terms: Usual 
Collect 


CASES 

• 

150 

Qts 

Cream of Kentucky 

250 

Pts 

Cream of Kentucky 

25 

Qts 

Old Charter 


425 

Special Instructions, Routing, etc.: Frankfort-Lawrence- 
burg carload for Empire Products Corp. Xmas cartons 
where available. 


SCHENLEY AFFILIATES 
Inter-Office Communications 
Louisville Office 

i 

TO: Mr. C. Balzer Date Dec. 3, 1938 

(Schenley — N. Y.) 

FROM: Ben R. Shaver 

I 

Dear Charlie: 

I have written you another memo today enclbsing a Sup¬ 
plemental Movement Report covering shipments made as of 
November 30th; this Report includes all shipments which 
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we have made in December dating back as of November 
30th. 

It was onr original intention to include in these shipments 
Release 63338, however, on checking our inventory, we find 
that production on November 30th was not quite sufficient 
to cover this release. We will, therefore, be forced to ship 
same under a December date. 

This car has not yet arrived at our plant, however, we 
are informed that it was shipped on yesterday from the 
Stagg plant and that their Bill of Lading is dated Novem¬ 
ber 30th. 

I am very sorry that we were unable to get these goods 
produced in November, but as it was, we had to run a cer¬ 
tain amount of over-time in order to get out the shipments 
which we did. 

Sincerely yours, 

BEN 

Ben R. Shaver 


BRS:R 
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RESPONDENT'S EXHIBIT NO. 64 | 

Filed Sep 23 1948 Harry M. Hull, Clerk 
Docket Division Apr 19 1941 U. S. Patent Office 

SCHENLEY PRODUCTS COMPANY 

EMPIRE STATE BUILDING 
350 FIFTH AVENUE 
NEW YORK, N. Y. 

Telephone CHickering 4-7200 

Wholesaler 1126 
Ship from LOUISVILLE 

Sold To JULIUS SCHEPPS WHOLESALE LIQUOR CO. 
2200 Griffin St. 

Dallas, Texas 

Release No. 63338 
Date Billed 12/8 
Date Shipped 12/5/38 
Customer's License No. 1080 
F. O. B. #20 

Terms: Net cash ten days Salesman A. L. WUENER 


75 

Qts 

2042 

Old Charter BBN B/B 

68135/48 

70854/914 

19.00 

1 

1425.00 

200 

Pts 

2042 

Old Charter BBN B/B 

71155/222 

76548/679 

19.60 

3920.00 

150 y 2 Pts 

2042 

Old Charter BBN B/B 

76344/493 

20.35 

i 

3052.50 

8397.50 


Bottling Done by Belmont Dist Co. 

Federal Tax Included 
But No State Tax 
Approved by C. Balzer 
Bill of Lading B-29946 
Car No. N. & W. 120764 
Date Shipped 12/5/38 

Shipping Instructions: Via Collect Await S/0 car from 
Frankfort. 

Make all Payments to Schenley Distillers Corporation 
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Bin of Lading 

Uniform Domestic Straight Bill of Lading, adopted by 
Carriers in Official, Southern and Western Classification 
Territories, March 15, 1922, as Amended August 1, 1930. 

Shipper’s B 29946 

SOUTHERN RAILWAY COMPANY 

RECEIVED, subject to the classifications and tariffs in 
effect on the date of the issue of this Bill of Lading at 
LOUISVILLE, KY., DEC. 5,1938 FROM BELMONT DIS¬ 
TILLING CO. Permit #85 

Consigned to Julius Schepps Wholesale Liquor Co., 2200 
Griffin St., Dallas, Texas. 

Route SOU. - ST. LOUIS - S. L. S. F. to DENNISON - 
T. E. Car Initial N & W; Car No. 120764 
No. Packages, 425; Weight, Subj. to correction 20550. 

75 Qts Old Charter Whiskey 44 68135-48 3300 

70854-914 

200 Pts Old Charter Whiskey 46y 2 71155-222 9300 

76548-679 

150 y 2 Pts Old Charter Whiskey 53 76344-493 7950 

COLLECT 

The above lading added by BELMONT DISTILLING CO. 
to car stopped in transit at LOUISVILLE, KY., for com¬ 
plete loading; originating at FRANKFORT, KENTUCKY, 
November 30, 1938; shipped by THE GEO. T. STAGG 
COMPANY; shipment consisting of 435 cases assorted 
whiskies WEIGHT 20393#. 

This Bill of Lading issued for the Purpose of Adjusting 
Charge on Correct Weight. Car Re-Sealed No. 1672. 

This shipment is correctly described. Correct weight is 
20550 Lbs. Subject to verification by the Southern Weigh¬ 
ing and Inspection Bureau, according to agreement. 
License or Permit No. 1080 Release No. 63338 

BELMONT DISTILLING CO., Shipper 
Per Milton Grabfelder 
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Scherdey DISTRIBUTORS, Inc. 
SCHENLEY DISTILLERS CORP. 

Executive Offices 

EMPIRE STATE BUILDING 
350 FIFTH AVENUE 
NEW YORK, N. Y. 

Distributor X Division #20 

Date Nov. 25,1938 

Bin To JULIUS SCHEPPS WHOLESALE LIQUOR CO. 

2200 Griffin St. ] 

Dallas, Texas 

Ship To: SAME 

Our Order No. 63338 
License n|>. 1080 


75 

Qts 

2042 

Old Charter B/B 

BBN 

19.00 

1425.00 

200 

Pts 

2042 

Old Charter B/B 

BBN 

19.60 

3920.00 

150 

y 2 pts 

2042 

Old Charter B/B 

BBN 

20.35 

3052.50 

425 






8397.50 


INVOICE IN DUPLICATE 
SHIP WITH 63337 

Special Instructions, Routing, etc. Await car out of Frank 
fort. 

Bottling done by Belmont. 

Salesman’s Signature: WIENER 
Customer’s Signature: Wire attached to 63337. 

Territory Checked by R. 




gifeS* 
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RESPONDENT'S EXHIBIT NO. 65 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sept 23 1948 Harry M. Hull, Clerk 

SCHENLEY PRODUCTS COMPANY 

EMPIRE STATE BUILDING 
350 FIFTH AVENUE 
NEW YORK, N. Y. 

Telephone CHickering 4-7200 

76 RF 

Ship from LOUISVILLE 
Sold To — 

F. Strauss and Son, Inc. 

Lafayette, La. 

' Release No. 25825 

Date Billed 7/17 
Date Shipped 7/14/39 
Customer's License No. 58 
Federal P 1988 
Division #17 

Terms: Net Cash ten days Salesman: WIENER 

Qts 2040 Old Charter 3 Yr 90° 28210/34 11.00 

Pts ” Old Charter 3 Yr 90° 47269/47308 11.50 

%Pts ” Old Charter 3 Yr 90° 46939/47023 12.00 


Temporary Reduced Price 
Federal Tax Included 
But No State Tax 

Bottling done by Schenley Distilleries Inc. 
Approved hv C. Balzer 
Bill of Lading B-33249 


i 


275.00 

460.00 

1020.00 


1755.00 





£8 
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Date Shipped 7/14/39 

Shipping Instructions: Collect Await Stopoff 
Via Truck From Lawrenceburg 

Make all payments to Schenley Distillers Corporation 


Shipper’s B 33249 
MEMORANDUM 

HUSMANN & ROPER FREIGHT LINES, INp. 
RECEIVED, subject to the classifications and tariffs in 
effect on the date of the issue of this Bill of Lading. | 
at LOUISVILLE, KY. JULY 14, 1939 From BELMONT 
DISTILLING CO. PERMIT #85 ACC’T. SCHENLEY 
DISTILLERIES, INC. PER 102 

Consigned to F. STRAUSS & SON, INC. 

Destination LAFAYETTE State of LOUISIANA 
Route LOUISVILLE, KY —HUSMANN & ROlfER — 

ST. LOUIS — GORDON TRANSPORTS TO NEW OR¬ 
LEANS — T. S. C. TO LAFAYETTE 
No. Description of Articles, Special Marks and 

Package Exceptions 

150 Alcoholic Liquors, N. 0.1. B. N. in Glass, in Boxes 
•Weight-subj. to correction 
7859 

Qts. OLD CHARTER WKY. 45% 28210/34 1138 

Pts. OLD CHARTER WKY. 48% 47269/473b8 1940 

85 y 2 Pts. OLD CHARTER WKY. 56% 46939/47023 4781 

90 Proof 

The above lading added by BELMONT DISTILLING CO. 
A/C SCHENLEY DISTILLERIES, INC. to shipment 
stopped in transit at LOUISVILLE, Ky., originating at 
Lawrenceburg, Ind. July 13th, 1939; shipped by OLD 
QUAKER COMPANY I 
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Truck License 7-354 Ind. 
DriverX License 11276 Ky. 

COLLECT 

License or Permit No. 58 Release No. 25825 

HUSMANN & ROPER Agent 

Wm. Bundy 

BELMONT DISTILLING COMPANY 
A/C SCHENLEY DISTILLERIES, INC. Shipper 
Per Milton Grabfelder 

Permanent post-office address of shipper 350 Fifth Avenue, 
New York, N. Y. 


Schenley DISTILLERS CORPORATION 
Executive Offices 
Empire State Building 
350 Fifth Avenue 
New York, N. Y. 

Division #17 

Date JULY 6 1939 

BILL TO F. STRAUSS & SON INC. 

City LAFAYETTE State LA. 

NET CASH 10 DAYS 

SHIP TO 

LOUISVILLE 


Our Order No. 25825 
License No. 58 P 1988 


25 qt 

2040 

OLD CHARTER 3 yr 

90pf 

11.00 

275 

40 pt 

n 

11 11 11 

”pf 

11.50 

460 

85 M>pt 

n 

11 11 11 

”pf 

12.00 

1020 

150 
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Bottling Done by_ 

Temp Bed Price 
Duplicate Invoice 
Ship with 25823-4 
Await Car Out of Lawrenceburg 

Grab ! 

j 

Salesman’s Signature WIENEB 

Customer’s Signature OBDEB ATTACHED TO 25823 

POSTAL TELEGBAPH j 

January 26, 1940 


MB. BEN B. SHAVEB 
LOUISVILLE 

ADVISE SHIPPING DATE UNITED 47380. 

B. M. POLLOCK 


2:00 Tel 
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RESPONDENT’S EXHIBIT NO. 66 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

SCHENLEY DISTILLERS CORPORATION 
Empire State Building 
350 Fifth Avenue 
New York, N. Y. 

Telephone CHickering 4-7200 

EL 118 

SHIP FROM LOUISVILLE 
SOLD TO UNITED LIQUORS INC 
232 CANAL ST 
NEW ORLEANS LA 

Release No. 47380 
Date Billed 1/27/40 
Customer’s License No. W6 
Federal P 9951 

Division #17 

TERMS: Net Cash ten days Salesman: WIENER 


50 

QT 

2522 

1 

ANCIENT AGE BBN 5 YR 

145393/437 

146296/300 

16.00 

800.00 

50 

PT 

2522 

ANCIENT AGE BBN ” ” 

147766/815 

16.60 

830.00 

100 

QT 

2040 

OLD CHARTER 90° 3 YR 

140481/540 

147494/533 

11.00 

1100.00 







2730.00 


FEDERAL TAX INCLUDED 
BUT NO STATE TAX 
BOTTLING DONE BY SCHENLEY 
DISILLERIES INC 
INCLUDE REL 47381 
B/L TO CUSTOMER WITH INVOICE 
DUPL INVOICE TO A L WIENER 
APPROVED BY C. BALZER 


725 


I 


BILL OF LADING D-48505 Car No. NYC 98160 
DATE SHIPPED 1/27/40 | 

SHIPPING INSTRUCTIONS 
VIA COLLECT 

AWAIT S/O CAR PROM LAWRENCEBURG 

SEE RELEASE 47381 YCS 


Shipper’s Ij) 48505 
MEMORANDUM 
SOUTHERN RAILROAD 

RECEIVED, subject to the classification and tariffs in 
effect on the date of the receipt by the carrier of [the prop¬ 
erty described in the Original Bill of Lading, 
at LOUISVILLE, KY. JAN. 26 1940 FROM BELMONT 
DISTILLING CO. Permit #85 A/C SCHENLEY DIS¬ 
TILLERIES, INC. Permit #102 
Consigned to UNITED LIQUORS INC. 232 CANAL ST. 
Destination NEW ORLEANS State of LOUISIANA 
Route LOUISVILLE, KY. — SOUTHERN RAILROAD 
Car Initial NYC Car No. 98160 

No. Description of Articles, Special Marks and 
Packages Exceptions 

207 Alcoholic Liquors, N. O. I. B. N. in Glass, in Boxes 

Weight-Subj. 
to Correction 
9369 

COLLECT 


50 

QTS. 

SCH. ANCIENT AGE BBN 

451/2 

145393 4 

437 






146296 7 

300 

2275 

50 

PTS. 

SCH. ANCIENT AGE BBN 

48% 

147766 j 

815 

2425 

100 

QTS. 

OLD CHARTER 3 YR. 

423/4 

140481 { 

540 

4275 


Release No. 47380 


147494 - 

533 


7 

y 2 PTS. SCH. ANCIENT AGE BBN 

56i/ 4 

147099 f 

105 

394 


Release No. 47381 
90 proof 
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COLLECT 

The above lading added by BELMONT DISTILLING CO. 
A/C SCHENLEY DISTILLERIES INC. to car stopped 
in transit at LOUISVILLE, KY. for complete loading; 
originating at LA W RENCEBURG, IND. JAN. 23, 1940, 
shipped by THE OLD QUAKER COMPANY, containing 
832 cases, WEIGHT 397 #. 

This shipment is correctly described, correct weight is 9369 
lbs. 

Subject to verification by the Southern Weighing and 
Inspection Bureau according to agreement. 

1 CAR RE-SEALED 1837 

THIS BILL OF LADING ISSUED FOR 
1 COLLECTION PURPOSES ONLY 

License or Permit No. 78 

SHIPPERS WEIGHT LOAD & COUNT 

JAN 27 1940 

SOUTHERN RAILWAY IN KY. INC. 

M. C. MORRIS, AGENT 

BELMONT DISTILLING CO. Shipper 
A/C SCHENLEY DISTILLERIES INC. 

Per Milton Grabfelder 
Permanent post-office address of shipper 
350 Fifth Avenue, New York, N. Y. 
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Schenley DISTILLERS CORPORATION 
Executive Offices 
Empire State Building 
350 Fifth Avenue 
New York, N. Y. 

Division 17 

Date 1/17/40 

NET CASH 10 DAYS 

BILL TO UNITED LIQUORS INC. 

Address 232 CANAL ST. 

City NEW ORLEANS State LA. 

Our Order No. 47380 



License No. W 

SHIP TO LOUISVILLE 

8 P 9951 

1 


50 

qt 

2522 

ANCIENT AGE 5 yr 

bbn 16.( 

30 

800 

50 

pt 

it 

a a a 

” 16.i 

SO 

830 

100 

200 

qt 

2040 

OLD CHARTER 3 yr 

90pf 11.1 

1 

1 

30 

1100 

2730 


BOTTLING DONE BY_ J_ 

DUPINV - SEND B/L TO CUSTOMER WITH INVOICE 

DUP TO A L WIENER 
WITH 47381 

AWAIT STOPOFF CAR FROM LAWRENCEBURG 
Salesman’s Signature WIENER 

Customer’s Signature ORDER ATTACHED TO 47378 


| 
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RESPONDENT’S EXHIBIT NO. 68 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hull, Clerk 

TREASURY DEPARTMENT 
Federal Alcohol Administration Division 

Washington 
April 18, 1939 

Cooke & Ben eman 
Union Trust Building 
Washington, D. C. 

Gentlemen: 

Reference is made to your letter dated April 8, 1939, 
written on behalf of Old Charter Distillery Co., Inc., in 
which you requested photographs of all certificates of ap¬ 
proval and certificates of exemption from label approval 
issued by this Administration to Continental Distilling Cor¬ 
poration, covering labels bearing the brand name “Charter 
Oak”. 

The files of the Administration show that neither certifi¬ 
cates of exemption nor certificates of approval have been 
issued to Continental Distilling Corporation, Philadelphia, 
Pennsylvania, covering labels bearing the brand name 
“Charter Oak”. 

Very truly yours, 

W. W. Barron 
W. W. Barron 
Senior Label Examiner 
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RESPONDENT’S EXHIBIT NO. 69 

Docket Division Apr 19 1941 U. S. Patent Office 
Filed Sep 23 1948 Harry M. Hnll, Clerk 

TREASURY DEPARTMENT 
Federal Alcohol Administration Division 
Washington 
April 26, 1939 

i 

Cooke & Beneman 
Union Trust Building 
Washington, D. C. 

Gentlemen: 

Reference is made to your letter dated April 8, 1939, 
written on behalf of Old Charter Distillery Co., Lie., in 
which you requested photographs of all certificates of 
approval and certificates of exemption from label approval 
issued by this Administration to Continental Distilling Cor¬ 
poration, covering labels bearing the brand name “Charter 
Oak”. 

An examination of the Administration’s files reveals 
that no certificates of exemption or certificates of label 
approval have been issued by this Administration to Con¬ 
tinental Distilling Corporation, Philadelphia, Pennsylvania, 
covering labels bearing the brand name “Charter 

Very truly yours, 

W. S. Alexande 
W. S. Alexande 
Administrator 

(SEAL) 
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RESPONDENT’S EXHIBIT NO. T-3 

Filed Oct 13 1948 Harry M. Hull, Clerk 

UNITED STATES OF AMERICA 
Treasury Department 
Washington 

October 7,1947. 

PURSUANT to the provisions of Section 661, Chapter 
17, Title 28 of the United States Code (Section 882 of 
the Revised Statutes of the United States), I hereby certify 
that our records show that prior to July, 1939 no certificates 
of label approval under the Federal Alcohol Administration 
Act were issued to the Continental Distilling Company, 
Philadelphia, Pa., for distilled spirits bearing the brand 
Charter Oak. 

IN WITNESS WHEREOF, I have hereunto set my 
hand, and caused the seal of the Treasury Department to 
be affixed, on the day and year first above written. 

By direction of the Secretary of the Treasury: 

A. M. Holland 
Treasury Department 
Assistant Chief 
Division of Office Services 


(SEAL) 











